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WELCOME TO THE JULY 2017 
WINTER EDITION OF CHAPTER III

Since the delivery of the 9 May Federal Budget the Law Council 
has been working through the implications for the profession. 
The President, Fiona McLeod, will respond to some of the legal 
needs arising which are expected in coming months. We look 
forward to the retention of savings within federal courts that 
arise to the service functions of the Federal Court with those of 
the Family Court and Federal Circuit Court.

We welcome recent appointments to federal courts and 
tribunals and congratulate appointees. The timely filling of judicial and tribunal vacancies 
is an important contributor to access to justice and the efficiency of our federal court and 
tribunal system. But notwithstanding these welcome appointments, it seems likely that the 
Federal Circuit Court will continue to be under resource pressure. The Federal Circuit Court 
has an increasingly broad general federal jurisdiction in which the filings, particularly in 
migration and industrial law matters, continue to increase. The listing delays in migration 
matters in the Federal Circuit Court are of particular concern and only seem likely to 
be exacerbated as the anticipated avalanche of the ‘legacy caseload’ reaches the Court. 
Commonwealth legislation also continues to expand the Federal Circuit Court’s jurisdiction 
incrementally. This is consistent with the intended role of the Court as an intermediate 
federal court. It offers significant potential cost and other benefit to small and medium 
business. 

In other news, we note Section activities, more recent Section Awards, news from the federal 
courts and tribunals, interesting case notes and early reflections on the potential benefits of 
amalgamating federal tribunals.

The start of 2017 also saw the first face-to-face meeting of the year for the Executive in 
Sydney. It was a productive meeting and I look forward to working with the Executive and 
Committees for the balance of this year. 

Happy reading!

John Emmerig
Chair, Federal Litigation and Dispute Resolution Section
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Federal Court Case Management Handbook 
The Federal Court Case Management Handbook is a handy reference tool for 
practitioners. It is available here.

Swearing in ceremonies on 30 January 2017
Chief Justice Susan Kiefel AC: Justice Kiefel’s appointment as Australia’s 13th Chief 
Justice of the High Court (the fourth from Queensland ) marked a historic moment for 
Australia’s legal profession, as she was sworn in as Australia’s first female Chief Justice 
since the Court’s creation in 1903. Her Honour’s ceremony was almost 30 years to the day 
since Mary Gaudron was sworn in as Australia’s first female High Court Judge.  As Her 
Honour remarked, in 1975 when she went to the bar, there were not many women in the 
profession. Things have progressed since she was the first woman in Queensland to take 
silk, and the first woman to be appointed a justice of the Supreme Court of Queensland, 
before being appointed to Federal Court, and then the High Court 2007. (As the Prime 
Minister observed, Justice Kiefel has enjoyed a distinguished legal career, both at the 
Bar and on the Bench.  Each of her appointments have amply illustrated the high esteem 
in which her intelligence, diligence, skill and depth of legal analysis were regarded). In 
2017, at her swearing as Chief Justice (when she was the most senior puisne judge), three 
women sit on the High Court bench, (Justice Kiefel, Justice Virginia Bell and Justice 
Michelle Gordon) and it was Justice Bell who administered the oath to Justice Kiefel.
www.austlii.edu.au/au/other/HCATrans/2017/7.html

Justice James Edelman: In a separate ceremony of the same day, Brisbane-based Federal 
Court Justice James Edelman, (former Rhodes scholar with a PhD in Law and Oxford 
Professor on the law of obligations) took Justice Kiefel’s seat on the High Court bench.  
In her remarks, the President of the Law Council of Australia, Fiona McLeod SC quipped: 
“You are the first High Court judge to be born in the 70’s, which makes you, along with 
Justice Gordon, a Gen X justice” and that after three job moves in five years (between the 
Supreme Court of Western Australia, Federal Court Brisbane and the High Court), His 
Honour is now likely to settle in for some time, with a further 28 years of service on the 
court ahead, if he chooses.
www.austlii.edu.au/au/other/HCATrans/2017/8.html

Selection of Judicial speeches and other publications:  
7 September 2016 - Justice Greenwood: Opening Remarks: “Barwick, bankruptcy and the 
human dimension, Delivered to the International Personal Insolvency Conference 2016,  
Faculty of Law, Queensland University of Technology.  
www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-greenwood/
greenwood-j-20160907

9 September 2016 - Justice Yates: “Recent developments in IP remedies”, a paper 
presented to the 30th Annual Conference of the Intellectual Property Society of Australia 
and New Zealand.  www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
yates/yates-j-20160909

10 October 2016 - Justice Perram: “Issues in Recognition and Enforcement of Foreign 
Insolvency Judgments – An Australian Perspective”, Judicial Insolvency Network 
Conference, Singapore. www.federalcourt.gov.au/digital-law-library/judges-speeches/
justice-perram/perram-j-20161010

13 October 2016 - Chief Justice Allsop AO: “Class Actions 2016 Key Topics” Keynote 
address at Law Council of Australia Forum. www.federalcourt.gov.au/digital-law-library/
judges-speeches/chief-justice-allsop/allsop-cj-20161013 

5 November 2016 - Justice Jessup: “The Regulation of Industrial Relations by Reference 
to the Corporations Power”, a paper delivered at the 8th Biennial Australian Labour Law 
Association National Conference, Novotel Hotel, St Kilda. www.federalcourt.gov.au/digital-
law-library/judges-speeches/justice-jessup/20161105

9 November 2016 - Chief Justice Allsop AO: “Values in Law: How they Influence and Shape 
Rules and the Application of Law”, 2016 Hochelaga Lecture, Centre for Comparative and 
Public Law, Faculty of Law, University of Hong Kong. www.federalcourt.gov.au/digital-law-
library/judges-speeches/chief-justice-allsop/allsop-cj-20161020 

18 November 2016 - Justice Perram: ‘Constitutional principles and coherence in statutory 
interpretation’ - Presented at the La Trobe Law School Symposium on the coherence of 
statutory interpretation. www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
perram/perram-j-20161118 

http://www.austlii.edu.au/au/other/HCATrans/2017/7.html
http://www.austlii.edu.au/au/other/HCATrans/2017/8.html
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-greenwood/greenwood-j-20160907
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-greenwood/greenwood-j-20160907
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-yates/yates-j-20160909
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-yates/yates-j-20160909
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/justice-perram/perram-j-20161010
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/justice-perram/perram-j-20161010
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20161013
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20161013
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/justice-jessup/20161105
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/justice-jessup/20161105
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20161020
http://www.federalcourt.gov.au/digital-law-library/judges-speeches/chief-justice-allsop/allsop-cj-20161020
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perram/perram-j-20161118
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-perram/perram-j-20161118
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S 24 November 2016 - Justice Gordon: “The Interaction between Science and Law - Legal 
Science or a Science of Law”, French CJ Colloquium, University of Western Australia.  
www.hcourt.gov.au/assets/publications/speeches/current-justices/gordonj/
gordonj24Nov2016.pdf 

25 November 2016 - Justice Kerr Chev LH: ‘What is a question of law following Haritos v 
Federal Commissioner of Taxation? ’ presented at the Hot Topics Seminar: Commonwealth 
Compensation, Sydney.  www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
kerr/kerr-j-20161125 (His Honour has kindly consented to his paper being published in 
this edition of Chapter III).

28 November 2016 - Justice Rares: ‘Declining jurisdiction following arrest’ - Presented at 
the National University of Singapore Colloquium on the Arrest Conventions 1952 and 1999.  
www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-rares/rares-j-20161129 

December 2016 - Justice Edelman: Foreword - To “Enrichment at the Claimant’s Expense 
Attribution Rules in Unjust Enrichment”, (Eli Bail, Hart Publishing).  www.fedcourt.gov.
au/digital-law-library/judges-speeches/speeches-former-judges/justice-edelman/
edelman-j-201612

25 January 2017 - Justice Rangiah: “Procedural Fairness in the Courtroom”. A speech to 
Federal Circuit Court Conference in Brisbane. www.fedcourt.gov.au/digital-law-library/
judges-speeches/justice-rangiah/rangiah-j-20170125 

17 February 2017 - Justice Murphy: “The Problem of Legal Costs: Lump Sum Costs Orders 
in the Federal Court”.  The National Costs Law Conference. www.fedcourt.gov.au/digital-
law-library/judges-speeches/justice-murphy/20170217 

13 March 2017 - Chief Justice Kiefel AC: “Why the Study of Law is Important”, The 
Opening of the University of Queensland’s T C Beirne School of Law’s newly renovated 
West Wing of the Forgan Smith Building. www.hcourt.gov.au/assets/publications/
speeches/current-justices/kiefelj/KiefelCJ13Mar2017.pdf 

16 March 2017 - Chief Justice Kiefel AC: “Judicial Methods in the 21st Century”, Supreme 
Court Oration Banco Court, Supreme Court.  www.hcourt.gov.au/assets/publications/
speeches/current-justices/kiefelj/KiefelCJ16Mar2017.pdf

31 March 2017 - Justice Rangiah: Justice and the Law Keynote Address, 2017 social justice 
gala for Refugee & Immigration Legal Service. www.fedcourt.gov.au/digital-law-library/
judges-speeches/justice-rangiah/rangiah-j-20170331 

27 April 2017 - Justice Greenwood: “Judicial review of the exercise of discretionary 
public power”.  An address given to the Queensland Chapter of the Australian Institute 
of Administrative Law. www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
greenwood/20170427 

28 April 2017 - Chief Justice Kiefel AC: “The Community of Courts in the Asia Pacific 
Region”, International Association of Women Judges Conference, Sydney. www.hcourt.gov.
au/assets/publications/speeches/current-justices/kiefelj/KiefelCJ28Apr2017.pdf 

29 May 2017 - Justice Bell AC: “Examining the Judge”, speech at the launch of volume 
40 of the University of New South Wales Law Journal. www.hcourt.gov.au/assets/
publications/speeches/current-justices/bellj/bellj29May2017.pdf.pdf

1 June 2017 - Justice Lee: “Varying Funding Agreements and Freedom of Contract: Some 
Observations”. IMF Bentham Class Actions Research Initiative with UNSW Law: Resolving 
Class Actions Effectively and Fairly. www.fedcourt.gov.au/digital-law-library/judges-
speeches/justice-lee/lee-j-20170601 

High Court Sittings 2017

A reminder that the dates for the remainder of the 2017 sittings of the Full Court of the 
High Court at Canberra and other places are the following:

• Monday 7 August 2017 to Friday 18 August 2017
• Monday 4 September 2017 to Friday 15 September 2017
• Monday 9 October 2017 to Friday 20 October 2017
• Monday 6 November 2017 to Friday 17 November 2017
• Monday 4 December 2017 to Friday 15 December 2017

http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gordonj/gordonj24Nov2016.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/gordonj/gordonj24Nov2016.pdf
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-kerr/kerr-j-20161125
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-kerr/kerr-j-20161125
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-rares/rares-j-20161129
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/speeches-former-judges/justice-edelman/edelman-j-201612
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/speeches-former-judges/justice-edelman/edelman-j-201612
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/speeches-former-judges/justice-edelman/edelman-j-201612
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/kiefelj/KiefelCJ13Mar2017.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/kiefelj/KiefelCJ13Mar2017.pdf
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S Sittings to hear applications for special leave to appeal to the High will be held on the 
following days:
•  Friday 18 August 2017
•  Friday 15 September 2017
•  Friday 20 October 2017
•  Friday 17 November 2017
•  Friday 15 December 2017
The summer recess begins on Saturday 16 December 2017.

Full Court Sittings 2017
Subject to there being sufficient business, the Full Court and Appellate sittings of the 
Federal Court of Australia for the remainder of 2017 are the following:
• 31 July- 22 August 2017

• 30 October - 24 November 2017

Full Court Sittings 2018
The Full Court and Appellate sittings dates for 2018 are as follows:
• 12 February - 9 March 2018
• 7 May - 1 June 2018
• 6 - 31 August 2018
• 5 - 30 November 2018
Any urgent matter may be transferred to a place of sitting other than that at which the 
matter was heard at first instance.  If the circumstances require it, a Full Court may also sit 
to hear matters on dates other than those listed.

Federal Court - 40th Anniversary
On Tuesday 7 February 2017, the Federal Court held a special ceremonial sitting to 
commemorate (to the day) the 40th anniversary of the first sitting of the Court, following 
the Federal Court of Australia Act receiving royal assent on 9 December 1976.

The speeches and associated materials from this historic event can be accessed at:  
www.fedcourt.gov.au/news-and-events/20-february-2017 and  
www.fedcourt.gov.au/about/40th-anniversary

Appointments to the Federal Court and Federal Circuit Court
Ceremonial sitting to welcome Justice David O’Callaghan
The Court held a ceremonial sitting on Friday 10 February 2017, at Melbourne to welcome 
Justice O’Callaghan, a former Associate to the late John Keely, before undertaking post-
graduate study in the United States at Yale, where, in 1984, His Honour graduated with a 
Master of Laws. He then worked as a Foreign Associate at Sullivan & Cromwell in New York 
before returning to Melbourne to read with Ray Finkelstein QC for the Bar.  He returned 
Yale in 1996 as a Senior Research Affiliate and Visiting Lecturer at Yale Law School and 
between 1998 and 2000, worked as Attorney at Wiggin and Dana in Connecticut, before 
returning to Melbourne to resume practice. Three years later, in 2003, His Honour was 
appointed Queen’s Counsel and enjoyed a busy and successful practice, appearing in 
matters involving Corporations Law, Trade Practices Law, Revenue Law, Franchising Law, 
Equity, Mining and Energy Law, and Constitutional Law. 
www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-ocallaghan/
ocallaghan-j-20170210
 
Ceremonial sitting to welcome Justice Michael Lee
Justice Lee commenced on 27 March 2017 and is assigned to the Sydney Registry. His 
Honour signed the Bar and High Court Rolls and commenced practice as a barrister in 
2002, after having a strong career as a commercial litigator partner at Corrs Chambers 
Westgarth. He was appointed Senior Counsel in 2011. His principal areas of practice have 
included commercial law, equity, class actions, administrative law, employment law and 
anti-discrimination, building and construction, public interest law, commissions and 
public inquiries, industrial prosecutions, banking and finance, insurance and criminal law. 
His Honour’s notable cases have included one of Australia’s longest-running defamation 
proceedings, John Marsden’s suit against the Seven television network; high-profile class 
actions including the Allco, Aristocrat, AWB and Multiplex actions, and appearing for 
Mr Ashby in Ashby v Slipper. He was also actively involved in a number of legally aided 
matters, pro bono and public interest cases.
His Honour has also been long involved in the arts including as a director of the Bell 
Shakespeare Company.
A transcript of the ceremonial sitting on Friday 21 April 2017, at Sydney to welcome 
Justice Lee is available at: www.fedcourt.gov.au/digital-law-library/judges-speeches/
justice-lee/lee-j-20170421 
 

http://www.fedcourt.gov.au/news-and-events/20-february-2017
http://www.fedcourt.gov.au/about/40th-anniversary
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-ocallaghan/ocallaghan-j-20170210
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-ocallaghan/ocallaghan-j-20170210
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-lee/lee-j-20170421
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-lee/lee-j-20170421
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S Ceremonial sitting to welcome Justice Roger Derrington 
Justice Derrington commenced on 29 March 2017 and is assigned to the Brisbane Registry. 
Originating from Rockhampton, His Honour graduated from the University of Queensland 
in 1984 as a Bachelor of Arts majoring in Economics and History and then in 1986, as 
Bachelor of Laws (First Class Honours), at the top of his class. 1986 was a significant 
year for his Honour in other ways, as he became the first Queenslander to be awarded 
the Sir Robert Menzies Scholarship to Oxford to undertake a Bachelor of Civil Law, and 
he was also admitted as a legal practitioner of the Supreme Court of Queensland prior 
to signing the High Court Roll in 1987. Justice Derrington undertook post graduate legal 
studies at the University of Oxford. He was a Tutor and Sessional Lecturer at the University 
of Queensland in 1989. In 1990, he was Associate to the Hon Sir Gerard Brennan, Chief 
Justice of the High Court of Australia. 
Justice Derrington commenced practice as a barrister in 1990 in level 16 and 17 of the 
Quay Central Chambers. He was appointed Queen’s Counsel in 2004. His principal areas 
of practice have included commercial law, equity and trusts, contractual disputes in the 
areas of banking, joint venture disputes and insurance, corporations and securities law, 
trade practices, insolvency and bankruptcy litigation, administrative law, and taxation and 
revenue law. His Honour’s dedication to the profession saw him sit on the editorial board 
of the Australian Bar Review and serve as an editor on the Queensland Law Reports. Until 
his appointment, Justice Derrington also acted as editor of the Queensland Reports for 
nine years. He is an adjunct professor at the University of Queensland Law School and has 
served as Deputy Chairman of the Council of Emmanuel College.
A transcript of the ceremonial sitting on Monday 15 May 2017, at Brisbane to welcome 
Justice Derrington is available at: www.fedcourt.gov.au/digital-law-library/judges-
speeches/justice-derrington/derrington-j-20170515 

Federal Circuit Court and/or other Appointments: 
The Victorian Bar Association (VBA) has made available an interesting and engaging 
speech presented by VBA president Jennifer Batrouney QC at the ceremonial sitting on 17 
February 2017, to welcome Judge Anthony Kelly as a Judge of the Federal Circuit Court of 
Australia.  
www.vicbar.com.au/GetFile.ashx?file=GeneralFiles%2f20170217+Welcome+address+-
+Judge+Anthony+Kelly.pdf 
Appointment - Aboriginal and Torres Strait Islander Social Justice Commissioner 
On 9 February 2017, Attorney-General George Brandis announced the appointment of 
June Oscar AO, as Aboriginal and Torres Strait Islander Social Justice Commissioner in 
the Australian Human Rights Commission, for a term of five years, commencing on 3 April 
2017.  
Ms Oscar is a Bunuba woman and community leader from the Central Kimberley region of 
Western Australia. She is currently the CEO of the Marninwarntikura Women’s Resource 
Centre in Fitzroy Crossing. She was appointed as an Officer of the Order of Australia 
in 2013 for distinguished service to the Indigenous community of Western Australia, 
particularly through health and social welfare programs, and was awarded the Menzies 
School of Health Research Medallion in 2014 for her work with FASD.
www.attorneygeneral.gov.au/Mediareleases/Pages/2017/FirstQuarter/Appointment-of-
aboriginal-and-torres-strait-islander-social-justice-commissioner.aspx

Appointment – Gail Archer SC as Judge of Western Australian Supreme Court 
On 29 May 2017, Attorney General John Quigley announced the appointment of Gail 
Archer SC as a judge of the Supreme Court of Western Australia. (Until her appointment, 
Justice Archer had served as a member of the FLDRS Executive).
This appointment filled the vacancy left by the resignation of the Hon. Justice David 
Newnes from April 21, 2017. 
Her Honour commenced legal practice at the Crown Solicitor’s Office (as it then was), 
before joining the Office of the Director of Public Prosecutions in 1993, remaining there 
until 2002. From 2002 to 2004, Justice Archer was Principal Counsel of Legal Aid WA. 
In July 2004, she began practising as a barrister at Francis Burt Chambers and was 
appointed Senior Counsel in 2007.
From April 2008 to February 2011, Justice Archer was the Acting Commissioner of the 
Corruption and Crime Commission. She has taught forensic advocacy nationally and 
internationally and is a coach in the Australian Bar Association Advanced Advocacy 
Course.
 Justice Archer brings a wealth of experience and expertise to her new role and the Law 

http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-derrington/derrington-j-20170515
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-derrington/derrington-j-20170515
https://www.vicbar.com.au/GetFile.ashx?file=GeneralFiles%2f20170217+Welcome+address+-+Judge+Anthony+Kelly.pdf
https://www.vicbar.com.au/GetFile.ashx?file=GeneralFiles%2f20170217+Welcome+address+-+Judge+Anthony+Kelly.pdf
https://www.attorneygeneral.gov.au/Mediareleases/Pages/2017/FirstQuarter/Appointment-of-aboriginal-and-torres-strait-islander-social-justice-commissioner.aspx
https://www.attorneygeneral.gov.au/Mediareleases/Pages/2017/FirstQuarter/Appointment-of-aboriginal-and-torres-strait-islander-social-justice-commissioner.aspx
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S Council wishes to acknowledge and thank Her Honour for her valuable service.
www.mediastatements.wa.gov.au/Pages/McGowan/2017/05/Appointment-of-new-judge-
to-the-Supreme-Court.aspx

Rules and Practice Directions
Federal Court (Corporations) Amendment (Publication of Notices) Rules 2017

The Federal Court (Corporations) Amendment (Publication of Notices) Rules 2017 
came into effect on 16 March 2017. These amendment rules restore the requirement for 
publication in a newspaper published in the State or Territory where the relevant company 
had its principal place of business of certain external administration notices which cannot 
be published on the ASIC Insolvency Notices website, which were removed by the Federal 
Court (Corporations) Amendments Rules 2012 (No 1).

Federal Court Practice Note Update - hyperlinking

On 17 February 2017, the Federal Court of Australia issued an update to its Practice Note 
regarding hyperlinks to case citations in Lists of Authorities, which was initially issued on 
25 October 2016. www.fedcourt.gov.au/law-and-practice/practice-documents/practice-
notes/gpn-auth

eLodgment Changes Relating to the National Practice Notes 

A reminder that to support the introduction of the new practice notes a number of new 
forms have been developed and that the following new forms and documents set out 
below can be eLodged:

Title Relevant new national practice note Relevant practice 
note paragraph

Concise Statement 
(new form)

• Central Practice Note (CPN-1) 
• Commercial and Corporations Practice 
Note (C&C-1) 
• Intellectual Property Practice Note  
(IP-1)

• 6.5 of CPN-1 
• 5.3 of C&C-1 
• 4.2 of IP-1

Trial Bundle
Administrative and Constitutional 
Law and Human Rights Practice Note 
(ACLHR-1)

12.2

Outline of Case
Administrative and Constitutional 
Law and Human Rights Practice Note 
(ACLHR-1)

6.5 & 12.1

Summary of 
Principal Issues

Admiralty and Maritime Practice Note 
(A&M-1) 5.3

Agreed Statement 
for the Court

Admiralty and Maritime Practice Note 
(A&M-1) 7.5

Agreed Statement 
of Issues Intellectual Property Practice Note (IP-1) 12.3

Joint Exhibit List
• Intellectual Property Practice Note  
(IP-1) 
• Taxation Practice Note (TAX-1)

• 12.4 of IP-1 
• 9.2(d) of TAX-1

Agreed Glossary 
of Key Technical 
Terms

Intellectual Property Practice Note (IP-1) 6.11

Agreed Statement 
or Table Intellectual Property Practice Note (IP-1) 6.17

Agreed Primer Intellectual Property Practice Note (IP-1) 6.8
Taxation Case 
Management 
Conference 
Documents

Taxation Practice Note (TAX-1) 5.10

Preliminary 
Witness List Taxation Practice Note (TAX-1) 5.2

Tax Questionnaire 
(amended form) Taxation Practice Note (TAX-1) 3.8

https://www.mediastatements.wa.gov.au/Pages/McGowan/2017/05/Appointment-of-new-judge-to-the-Supreme-Court.aspx
https://www.mediastatements.wa.gov.au/Pages/McGowan/2017/05/Appointment-of-new-judge-to-the-Supreme-Court.aspx
https://www.legislation.gov.au/Details/F2017L00234
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-auth
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-auth
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S Litigation Funding 
Agreement 
Disclosure Notice 
(new form)

Class Actions Practice Note (GPN-CA) 6.4

Costs Summary 
(Affidavit) Costs Practice Note (GPN-COSTS) 4.5

Costs Response 
(Affidavit) Costs Practice Note (GPN-COSTS) 4.5

Request for 
Enforcement (new 
form)

Enforcement, Endorsement and 
Contempt Practice Note (GPN-ENF) 3.1

Request for 
Leave to Issue a 
Subpoena (new 
form)

Subpoenas and Notices to Produce 
Practice Note (GPN-SUBP) 2.5

 
Further information about the NCF reforms, the new practice notes, forms and documents 
is available on the Court’s website. If you have any questions please contact your local 
registry or email practice.notes@fedcourt.gov.au.

eLodgment - Automatic Acceptance of Bankruptcy Creditors 
Petitions and Corporations Winding Up applications
In February 2017, the Federal Court of Australia made changes to the eLodgment system. 
The primary objective for the changes is to facilitate the automatic acceptance of 
bankruptcy creditor’s petitions and corporations winding up applications. 

The changes to eLodgment in summary are:

1.   The introduction of an automatic-acceptance process for the following originating 
application document types:

 a. Federal Court of Australia forms:

• Creditors petition: Federal Court (Bankruptcy) Rules 2016 – Form B6 – Rule 4.02

•  Corporations, Winding Up: FCA Originating process: Federal Court (Corporations) 
Rules 2000 – Form 2 – Rule 2.2.

 b. Federal Circuit Court forms:

•  FCC Creditors petition: - Federal Circuit Court (Bankruptcy) Rules 2016 Form B6 – 
Rule 4.02

2.   Ability to add a sequence number to parties (this will affect how the File Title appears on 
your stamped documents)

3.   A system generated File Title. The File Title is auto generated based on the sequence of 
the parties, therefore it is important to sequence appropriately as the File Title will be 
stamped on your documents. 

4.   Ability to view available hearing dates within an appropriate window, and then select a 
preference.

5.   Automated system notifications for these applications will now have related guides 
attached.

If you require further information, please email elodgment_admin@fedcourt.gov.au.

Federal Circuit Court of Australia - Fact sheet
On 27 June 2017, the FCCA published a General Federal Law Matters - Fact 
Sheet:  www.federalcircuitcourt.gov.au/wps/wcm/connect/d1919dcc-ba1c-4d80-
977b-081b090faf01/FS_GFLMatters_0517V2.pdf?MOD=AJPERES&CONVERT_
TO=url&CACHEID=ROOTWORKSPACE-d1919dcc-ba1c-4d80-977b-081b090faf01-
lPCWBaF

http://www.fedcourt.gov.au/about/national-court-framework
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes
http://www.fedcourt.gov.au/forms-and-fees/forms/ncf
http://www.fedcourt.gov.au/
http://www.fedcourt.gov.au/contact
http://www.fedcourt.gov.au/contact
mailto:practice.notes@fedcourt.gov.au
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/Bankruptcy/fcc-bankruptcy-fccb6
mailto:elodgment_admin@fedcourt.gov.au


CHAPTER III  
WINTER 2017

PAGE 8

CONTACTS

WELCOME

HIGH  
COURT & FEDERAL 
COURTS NEWS

AAT NEWS

CASE NOTES

MATTERS OF 
GENERAL INTEREST

ADMINISTRATIVE APPEALS TRIBUNAL  
(AAT) NEWS

AAT - Brisbane Office Relocation
The AAT has advised that its Brisbane office has relocated to Level 6, 295 Ann Street.  
The previous offices, at Level 4, 119 North Quay and Level 26, 215 Adelaide Street, have 
now closed.

Fees Increased in Migration and Refugee Division 
An increased fee of $1,731 now applies to the following Migration and Refugee Division 
matters from 1 July 2017:

•  all new applications for a review of a migration or refugee decision by the Migration 
and Refugee Division where a fee is payable; and

•  the fee payable after an unfavourable review decision is made by the Migration [and] 
Refugee Division in relation to a protection visa.

Administrative Appeals Tribunal (AAT) Appointments 
On 15 December 2016, Attorney-General George Brandis announced the following 
appointments to the AAT for seven-year terms: 

Part time member 

• Stephanie Brakespeare;
• Lana Gallagher; 
• Graham Maynard; 
• Alan McMurran; 
• Alison Murphy; and
• Christopher Packer. 
Part time senior member 

• Milton Griffin; and
• Linda Kirk. 
Full time member 

• Danica Buljan; 
• Anna Burke;
• Michelle East; 
• Colin Huntly; 
• Michael Judd; 
• Russell Matheson; 
• Kim Parker; and
• Hannelore Schuster. 
Full time senior member

• Andrew Nikolic. 

On 28 June 2017, Attorney-General George Brandis announced:

•  President of the AAT - Justice David Thomas. (Justice Thomas has also been 
appointed as a judge of the Federal Court. His Honour has been a member of 
the Supreme Court of Queensland and President of the Queensland Civil and 
Administrative Tribunal (QCAT) since 2013); 

•  Deputy Presidents - each of Stephen Boyle, Francis O’Loughlin and Brian 
Rayment QC.

According to Mr Brandis, the appointments are for seven-year terms.

Attorney-General Brandis also announced the following appointments (which unless 
otherwise indicated commenced on 1 July 2017):

Senior members

Ms Ann Brandon-Baker
 Mr Michael Cooke 
 Mr Richard Ellis
 Mr Louie Hawas 
 Mrs Lisa Hespe
 Mr Michael Ison

 Ms Gina Lazanas
 Ms Louise Nicholls 
 Mr Justin Owen
 Mr Rodrigo Pintos-Lopez 
 Ms Rachel Westaway
 Mr Perry Wood
 Ms Antoinette Younes
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Members

Ms Wendy Banfield 
Mr Ian Berry
Mr Thomas Mark Bishop
Ms Catherine Carney-Orsborn
Dr Jennifer Cavanagh
Mrs Helena Claringbold 
Dr Michael Couch 
Mr Stephen Conwell
Dr Bridget L. Cullen
Ms Gabrielle Cullen 
Ms Susan De Bono
Ms Kruna Dordevic
Mr Peter Emmerton
Ms Maria Rosa Gagliardi 
Mr Nathan Goetz
Ms Dominique Grigg
Mr George Hallwood 
Mr Christopher Hardy
Mrs Hollie Hughes
Ms Mireya Hyland
Dr William Isles
Mr Marten Kennedy (commences 28 
September 2017)
Ms Nora Lamont
Ms Christine Long 

 Mr Joseph Lindsay
 Ms Katie Malyon
 Ms Melissa McAdam
 Mr David McCulloch
 Mr Nicholas McGowan
 Ms Kathryn Millar
 Ms Lilly Mojsin
 Ms Helen Moreland
 Mrs Carmel Morfuni
 Ms Marianna Moustafine
 Ms Jade Murphy
 Mr Steven Norman
 Mr Jason Pennell
 Ms Regina Perton OAM (commences 5 
September 2017)
 Mr Rodger Shanahan
 Ms Frances Simmons
 Ms Perrohean Sperling PSM
 Mr Brian Stooke AM
 Ms Linda Symons
 Mr David Tucker
 Mrs Mary Urquhart
 Mr Alexander Ward*
 Mr Richard West
 Ms Amy Wood

New AHRC President Appointed
On 20 June 2017, Attorney-General George Brandis announced the appointment of 
Emeritus Professor Rosalind Croucher AM as the new President of the Australian Human 
Rights Commission (AHRC), with her seven year appointment to commence on 30 July 2017. 

Professor Croucher is currently the President of the Australian Law Reform Commission 
(ALRC). She was first appointed a full-time Commissioner of the ALRC by the Howard 
Government in 2007 and was made President in 2009. Professor Croucher was 
reappointed President in 2014 and subsequently in 2015 for a further three year term. 

Prior to her appointment to the ALRC, Professor Croucher had a distinguished academic 
career. She was Dean of Law at Macquarie University and held positions in law with the 
University of New South Wales and the University of Sydney. 

Professor Croucher was appointed a Member of the Order of Australia in 2015 for 
significant service to the law as an academic, to legal reform and education, to 
professional development and to the arts.

Other
The Gilbert +Tobin Centre of Public Law has made available “The High Court under Chief 
Justice Robert French”: www.gtcentre.unsw.edu.au/sites/gtcentre.unsw.edu.au/files/high_
court_french_-_2017_alj.pdf

The paper by Harry Hobbs, Andrew Lynch and George Williams revisits the circumstances 
of Chief Justice French’s appointment, before offering an overview of the dynamics of 
the French Court, noting the patterns of decision-making that emerged during his tenure, 
then examining the French Court’s constitutional law jurisprudence, focusing on the three 
dominant and most contentious areas of its activity: cases on the executive power of the 
Commonwealth; the Ch III restrictions on State legislative power; and the legal problems 
raised by Australia’s asylum seeker policies.

Attorney-General’s Speech - Federal Government Funding  
for Legal Assistance
Attorney-General George Brandis has made available a speech he delivered at the Bar 
Association of Queensland Annual Conference on 25 March 2017, in which he discusses 
the question of the Federal Government’s contribution to legal assistance funding.
www.attorneygeneral.gov.au/Speeches/Pages/2017/FirstQuarter/Funding-access-to-
justice-for-all.aspx

* On behalf of the Law Council of Australia and the Federal Litigation & Disputes 
Resolution Section congratulations to Mr Alexander Ward for his appointment as a 
member of the AAT. Mr Ward is a previous President of the Law Council of Australia 
and is currently on the Military Justice Committee for the Federal Litigation & Disputes 
Resolution Section.

http://www.gtcentre.unsw.edu.au/sites/gtcentre.unsw.edu.au/files/high_court_french_-_2017_alj.pdf
http://www.gtcentre.unsw.edu.au/sites/gtcentre.unsw.edu.au/files/high_court_french_-_2017_alj.pdf
https://www.attorneygeneral.gov.au/Speeches/Pages/2017/FirstQuarter/Funding-access-to-justice-for-all.aspx
https://www.attorneygeneral.gov.au/Speeches/Pages/2017/FirstQuarter/Funding-access-to-justice-for-all.aspx
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Paper from the Hot Topics conference

WHAT IS A QUESTION OF LAW FOLLOWING  
HARITOS V FEDERAL COMMISSIONER OF TAXATION?
The Hon Justice Duncan Kerr Chev LH*

Chief Justice Gleeson, in Plaintiff S157/2002 v Commonwealth,1 cited Denning LJ 
regarding the necessity of judicial oversight:2

If tribunals were to be at liberty to exceed their jurisdiction without any check by the 
courts, the rule of law would be at an end. 

Lord Denning’s concern that unchecked tribunals might bring the rule of law to an end may 
seem outdated. The tone of his observation certainly reflects the scepticism of a previous 
age when tribunals were novel. They were then viewed as potential rivals of the judiciary. As 
creatures of the executive their capacity fairly to affect rights was doubted.3 
In today’s quite different legal environment in which government decision making has become 
more complex and merits review of administrative decisions by independent tribunals has 
proved greatly beneficial, the concerns of that earlier age can appear exaggerated, perhaps 
even quaint. However in quite recent times the Commonwealth Parliament sought to exclude 
judicial review of certain tribunal decisions in order to clothe them with finality.4 However, 
in the aftermath, it has been clearly established that in Australia judicial supervision of the 
lawfulness of executive action sits on a firm constitutional foundation.5 
The Administrative Appeals Tribunal (AAT) has jurisdiction conferred on it by over more than 
400 pieces of Commonwealth legislation.6 With the recent amalgamation with the Migration 
Review Tribunal-Refugee Review Tribunal and the Social Security Appeals Tribunal, the AAT 
has evolved to be closer to the original aspiration of the Kerr Report of 1971 for a single 
comprehensive merits review tribunal responsible for all Commonwealth administrative 
review.  
The work of the AAT is invaluable. However, as is the case of the decision makers whose 
decisions it reviews, the AAT is a human institution. It is not immune from error. 
From its inception a disappointed review applicant in the AAT could exercise a statutory 
appeal to the Federal Court. Section 44 of the Administrative Appeals Tribunal Act 1975 
(Cth) (AAT Act) vests jurisdiction in the Federal Court of Australia to hear and determine 
appeals from a decision of the AAT on a question of law.7 
What, in this context, is a question of law? For more than 30 years this seemingly simple 
question was the focus of much judicial attention. Differences in approach emerged. Those 
differences remained stubbornly resistant to being settled. However, last year a Full Court 
of the Federal Court of Australia, exceptionally constituted by five judges published joint 
reasons in Haritos v Federal Commissioner of Taxation (Haritos).8 The decision was clearly 
intended to end disputation as to how that expression should be construed. Haritos has 
since been accepted as authoritative in respect of similar language governing appeals from 
tribunals by state courts9 and the NSW Civil and Administrative Tribunal.10 

In this short paper I discuss the two main bodies of authority that preceded Haritos, canvass 
a few points in relation to the reasoning in that case and explore its impact on cases that 
have followed it. I conclude by offering some words of what I hope is useful advice.

Section 44 and Pre-Haritos Case Law
Unlike superior courts of the Australian states, the Federal Court has only ‘such original 
jurisdiction as is vested in it by laws made by the Parliament’.11 Under s 19(2) of the Federal 

1  * Justice of the Federal Court of Australia and the President of the Administrative Appeals Tribunal. 
 (2003) 211 CLR 476; 195 ALR 24.

2  At [8].
3  Justice Keith Mason AC, ‘The Bounds of Flexibility in Tribunals’ (2003) 39 AIAL Forum 16-25. 
4  Migration Act 1958 (Cth) s 474.  
5   Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476; 195 ALR 24 and Kirk v Industrial Relations 

Commission of New South Wales (2010) 239 CLR; 262 ALR 569. See Kerr, D and Williams, G ‘Review of 
Executive Action and the Rule of Law under the Australian Constitution’ (2003) 14 PLR 219. 

6  www.aat.gov.au/about-the-aat/what-we-do.
7   Section 44 does not apply to decisions made by the AAT under the Migration Act 1958 (Cth). Constitutionally 

protected review for jurisdictional error is the path available to challenge such decisions.  
8  (2015) 233 FCR 315. 
9   See Saunders & Ward Pty Ltd v Resource Management and Planning Appeal Tribunal [2016] TASFC 3; Byrne v 

The Owners of Ceresa River Apartments Strata Plan 55597 [2016] WASC 153. 
10   See Sunol v Burns [2016] NSWCATAP 206; Theophilas v Chief Commissioner of State Revenue [2016] 

NSWCATAP 111; McKean v Department of Justice [2016] NSWCATAP 93; Chief Commissioner of State 
Revenue v Fitzpatrick Investments Pty Ltd [2016] NSWCATAP 91; Codlea Pty Ltd v Chief Commissioner of 
State Revenue [2016] NSWCATAP 30; S & G Homes Pty Ltd t/as Pavilion Homes v Owen [2015] NSWCATAP 
190. 

11   Federal Court of Australia Act 1976 (Cth) s 19(1), referring to the Parliament’s powers under the Constitution 
s 77(i).
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Court of Australia Act 1967 (Cth) (Federal Court Act), the Federal Court’s original jurisdiction 
includes any jurisdiction vested in it to hear and determine appeals from decisions of persons, 
authorities or tribunals other than courts. An example of such jurisdiction is that which 
has been vested in the Federal Court to hear appeals from decisions of the Administrative 
Appeals Tribunal by s 44 of the AAT Act.
Section 44 does not apply to certain migration decisions. Such decisions may be challenged 
by engaging the supervisory jurisdiction of the Federal Circuit Court, which is expressed 
to be of the same nature as the constitutionally entrenched supervisory jurisdiction of the 
High Court under s 75(v) of the Constitution: see s 476(1) of the Migration Act 1958 (Cth).12 
To obtain such relief an applicant needs to show the decision was affected by jurisdictional 
error, a threshold not required by s 44 of the AAT Act. 
Section 44 of the AAT Act should be read with r 33.12 of the Federal Court Rules 2011 (Cth) 
(Federal Court Rules). The rule requires the appellant to identify “the precise question or 
questions of law to be raised on the appeal”13 and “briefly but specifically, the grounds 
relied on in support of the relief or variation sought”.14
Prior to Haritos, two contrasting schools of thought evolved with respect to what the words 
a ‘question of law’ under s 44 of the AAT Act conveyed. Each approach had its ongoing 
adherents. No settled line of authority became consolidated. Individual judges, and counsel 
appearing before them, drew support for their rival approaches from conflicting Full Court 
decisions. 
The Birdseye Position
The leading decision supporting a narrow approach to the question was the 2003 case of 
Birdseye v Australian Securities and Investments Commission15 (Birdseye). Birdseye stood 
for the proposition that only a pure question of law conferred jurisdiction on the Court.16 In 
Birdseye the AAT had refused an applicant an extension of time within which to apply for 
review. The notice of appeal to the Federal Court had then identified the relevant question 
of law as being whether certain considerations that had been referred to in the Tribunal’s 
decision had been relevant to the exercise of the Tribunal’s discretion under the AAT Act.
The Federal Court in Birdseye, Branson and Stone JJ (with Marshall J generally agreeing17), 
gave effect to Gummow J’s reasoning in TNT Skypack International (Aust) Pty Ltd v Federal 
Commissioner of Taxation,18 holding that “[t]he existence of a question of law is now not 
merely a qualifying condition to ground the appeal, but also the subject matter of the appeal 
itself”.19 
Their Honours expressed agreement with Ryan J in Australian Telecommunications 
Corporation v Lambroglou20 that “[i]f the question, properly analysed, is not a question of 
law no amount of formulary like “erred in law” or “was open as a matter of law” can make it 
into a question of law”. 21 
Accordingly a question of law “should be stated with precision as a pure question of law”22 
and the notice of appeal must draw “links between the question of law, the circumstances 
of the particular case and the orders sought on appeal”.23

In holding that the propositions the applicant had advanced as questions of law had failed 
to engage the court’s jurisdiction Branson and Stone JJ made the following observations 
(at [24]-[26]): 

The precise question of law intended to be stated … is unclear. Neither party contended 
that the validity of the order of the Board cancelling the applicant’s registration as an 
auditor would be directly affected if the decision of the respondent to apply for the 
order were set aside. The applicant contended, however, that if the decision of the 
respondent to apply for the order were set aside, the Board might exercise a power 
to revoke its order cancelling the applicant’s registration as an auditor. The applicant 
placed reliance on s 33(3) of the Acts Interpretation Act 1901 (Cth) in contending that 
the Board had the power to revoke its order. 

12   In FTZK v Minister for Immigration and Citizenship (2013) 211 FCR 158; 60 AAR 195 the Federal Court, with 
the concurrence of the Minister, permitted a matter commenced in error under s 44 to proceed as if the 
constitutional route had been selected (see at 160 [1], 164 [21]). However, the circumstances applying in that 
matter were most unusual and such an outcome should be regarded as exceptional.

13  r 33.12(2) (b).
14  r 33.12(2) (e).
15  (2003) 76 ALD 321; 38 AAR 55.
16  At [18].
17  (2003) 76 ALD 321 [61]. 
18  (1988) 19 FCR 149; 82 ALR 175.
19  At [11], referring to Federal Commissioner of Taxation v Brixius 87 ATC 4963. 
20  (1990) 12 AAR 527.
21   Birdseye (2003) 76 ALD 321 [15], citing Australian Telecommunications Corporation v Lambroglou (1990) 12 

AAR 527, 527. 
22  Birdseye (2003) 76 ALD 321 [18]. 
23  Ibid. 
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At best the question stated at par 2.2 of the notice of appeal would seem to be a 
question of mixed fact and law inviting: 

(a)  consideration of whether the Board has power to revoke an order cancelling a 
person’s registration as an auditor; and 

(b)  assuming that the Board has that power, speculation as to how the Board might 
exercise the power in the circumstances of this case should the decision of the 
respondent be set aside. 

So read the connection between the question stated in par 2.2 of the notice of appeal 
and the decision of the Tribunal is tenuous …

The deficient notice of appeal not only did not comply with the requirements of o 53 r 3 
(now r 33.12) of the Federal Court Rules but also it had failed to identify a pure question of 
law. That flaw deprived the Federal Court of the right to exercise jurisdiction conferred by s 
19(2) of the Federal Court Act. The existence of a pure question of law was both the subject 
of and a precondition for a valid appeal under s 44 of the AAT Act. In its absence the Federal 
Court of Australia had no jurisdiction. 
The strict test of what constituted a question of law determined by Birdseye was from then 
on routinely applied in numerous other Federal Court and Full Federal Court decisions.24

The Collins Position
Some four years after Birdseye was decided, a differently constituted Full Court of the 
Federal Court of Australia in Collins v Administrative Appeals Tribunal25 reached a differently 
nuanced conclusion with respect to its central proposition. Collins involved an appeal from 
a decision of the AAT affirming a decision of the Repatriation Commission to refuse the 
applicant’s claim for a widow’s pension under the Veterans’ Entitlements Act 1986 (Cth). 
The respondent, relying upon Birdseye and the line of cases that had followed it, argued 
that, even if the Tribunal had entered into an area of prohibited fact-finding, its conduct in 
doing so was incapable of raising a question of pure law as required for the purposes of s 
44 of the AAT Act. Allsop J (as he then was; Lindgren and Emmett JJ agreeing) rejected that 
submission. His Honour remarked:26

Nothing in any of the cases … gainsays the proposition that a properly framed question 
of law directing the Court’s attention to the manner in which the Tribunal failed to 
discharge its obligations according to the law under s 120(3) can be the subject of an 
“appeal” under the AAT Act. All those cases were directed at the necessity for there to 
be a proper and precise framing of a “question of law” to found the statutory authority 
of the Court under s 44 of the AAT Act to dispose of the appeal. Nothing in these cases 
limits the reach of s 44 to questions of law divorced from the need to look at facts. If, as 
here (on the hypothesis put forward on behalf of Mrs Collins), the Tribunal has begun 
a process of fact finding by preferring some evidence to other evidence or by rejecting 
conflicting material in the formation of its opinion as to reasonable hypothesis, it would 
have exceeded the statutory task required of it under s 120(3) of the Veterans Act. 
There can be no doubt that a properly framed question of law raising that legal error 
would be the legitimate subject of an “appeal” under s 44 of the AAT Act. All the cases 
relied upon were dealing with what has become an endemic problem in the failure of 
applicants in appeals under s 44 to frame the question as a question of law, including, 
but not limited to, the practice of raising of factual issues or simply expressing subject 
matter to set the outer limits of debate before the Court.

While Collins did not challenge the conclusion in Birdseye, that the existence of a question 
of law was a pre-condition for the Federal Court exercising jurisdiction to determine an 
appeal under s 44, it diverged in that it rejected the premise that a only a question of 
pure law could be a question of law for that purpose. Collins accepted that a properly 
framed question of law could include that which asserted error in the application of the law 
governing how the AAT was authorised to undertake fact finding.  

Reasoning in Haritos
Given those conflicting decisions of Full Courts there was ongoing uncertainty as to how 
judges at first instance should approach the construction of s 44. In 2010 Collins was followed 
by a Full Court (Dowsett and Gordon JJ, with Edmonds J agreeing) in Commissioner of 
Taxation v Train Bros Steel & Plastics Pty Ltd.27 However even that did not resolve the conflict. 
In 2013 a subsequent Full Court in Mulherin v Federal Commissioner of Taxation28 applied 

24   The Full Court decisions applying Birdseye include: HBF Health Funds Inc v Minister for Health and Ageing 
(2006) 149 FCR 291; Comcare v Etheridge (2006) 149 FCR 522; McKinnon v Secretary, Department of 
Treasury (2005) 145 FCR 70; Australian Securities and Investments Commission v Saxby Bridge Financial 
Planning Pty Ltd (2003) 133 FCR 290.

25  (2007) 163 FCR 35.
26  Collins v Administrative Appeals Tribunal (2007) 163 FCR 35, 49 [55].  
27  (2010) 186 FCR 410; 272 ALR 40.
28   [2013] FCAFC 115, [5]. Edmonds, Griffiths and Pagone JJ were unanimous in their decision but made no 

reference to Collins.
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Birdseye without citing Collins. 
To resolve this confusion a Full Court in Haritos was exceptionally constituted by five judges 
(Allsop CJ, Kenny, Besanko, Robertson and Mortimer JJ). 
The unanimous judgment is lengthy. Fortunately, for practitioners whose interest 
understandably is likely to be focussed more on the outcome than the detail of their Honours’ 
reasoning, the Full Court summarised its conclusions concisely (at [62]) as follows:29 

1)  The subject matter of the Court’s jurisdiction under s 44 of the AAT Act is confined 
to a question or questions of law. The ambit of the appeal is confined to a question 
or questions of law. 

2)  The statement of the question of law with sufficient precision is a matter of great 
importance to the efficient and effective hearing and determination of appeals from 
the Tribunal.

3)  The Court has jurisdiction to decide whether or not an appeal from the Tribunal is 
on a question of law. It also has power to grant a party leave to amend a notice of 
appeal from the Tribunal under s 44.

4)  Any requirements of drafting precision concerning the form of the question of law 
do not go to the existence of the jurisdiction conferred on the Court by s 44(3) to 
hear and determine appeals instituted in the Court in accordance with s 44(1), but 
to the exercise of that jurisdiction.

5)  In certain circumstances it may be preferable, as a matter of practice and procedure, 
to determine whether or not the appeal is on a question of law as part of the hearing 
of the appeal. 

6)  Whether or not the appeal is on a question of law is to be approached as a matter 
of substance rather than form.

7)  A question of law within s 44 is not confined to jurisdictional error but extends to a 
non-jurisdictional question of law.

8)  The expression “may appeal to the Federal Court of Australia, on a question of law, 
from any decision of the Tribunal” in s 44 should not be read as if the words “pure” 
or “only” qualified “question of law”. Not all so-called “mixed questions of fact and 
law” stand outside an appeal on a question of law.

9)   In certain circumstances, a new question of law may be raised on appeal to a Full 
Court. The exercise of the Court’s discretion will be affected not only by Coulton 
v Holcombe (1986) 162 CLR 1 considerations, but also by considerations specific to 
the limited nature of the appeal from the Tribunal on a question of law, for example 
the consideration referred to by Gummow J in Federal Commissioner of Taxation 
v Raptis (1989) 20 ATR 1262 that there is difficulty in finding an “error of law” in the 
failure in the Tribunal to make a finding first urged in this Court.

10)  Earlier decisions of this Court to the extent to which they hold contrary to these 
conclusions, especially to conclusions (3), (4), (6) and (8), should not be followed to 
that extent and are overruled. Those cases include [Birdseye; Australian Securities 
and Investments Commission v Saxby Bridge Financial Planning Pty Ltd;30 Comcare 
v Etheridge;31 HBF Health Funds and Hussain v Minister for Foreign Affairs32]. 

In expressing those conclusions, the Full Court nonetheless reiterated its concerns regarding 
the importance of a question of law being clearly stated, at [94]:33 

In our opinion, the issue must be approached as one of substance. In cases of doubt, 
the Court should consider the notice of appeal, the alleged question or questions 
of law, the grounds raised, the statutory context, and the Tribunal’s reasons for its 
decision, and having considered all those matters, satisfy itself that there is in fact a 
question of law.

Their Honours then added:34

The court has power to strike out a notice of appeal in reliance on s 44 of the AAT Act 
where the notice does not state a question of law. A notice of appeal under s 44 of the 
AAT Act invokes the original jurisdiction of the Court. 
However, this is not to say that the Court has no jurisdiction unless there are one 
or more questions of law set out in the notice of appeal. Neither is it to say that the 
great importance of the question or questions of law being stated with precision goes 
to the jurisdiction of the Court in the sense that absent a precise statement of the 

29  Haritos (2015) 233 FCR 315, 341-342 [62]. 
30  (2003) 133 FCR 290.
31  (2006) 149 FCR 522.
32  (2008) 169 FCR 241. 
33  Haritos (2015) 233 FCR 315, 349-350, citations omitted. 
34  At [96]-[97], citations omitted.
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question the Court has no jurisdiction. The Court commonly will insist on the notice 
of appeal stating with sufficient precision, or being amended to state with sufficient 
precision, a question of law. But as an ordinary incident of its status as a superior court 
of record (see s 5 of the FCA Act), the Court has jurisdiction to decide whether or not 
has jurisdiction. This carries with it authority to decide whether a notice of appeal 
states a question of law and does so with sufficient precision and, if it does not, whether 
an appellant should have leave to amend the notice of appeal to remedy the defect…

Thus, as their Honours in Haritos re-affirmed, to merely begin a question with “whether the 
Tribunal erred in law” will never be sufficient to transform a question of fact into one of law.
But, where the notice of appeal states questions of law that seem deficient but may have 
substance, how is that problem to be resolved? 
According to Haritos the court must resolve any case of doubt by considering the notice of 
appeal, the alleged question or questions of law, the grounds raised, the statutory context, 
and the Tribunal’s reasons for its decision, and having considered all those matters, satisfy 
itself that there is in fact a question of law.  
The duty imposed by Haritos on the judges of the Federal Court to look beyond mere form to 
substance rather than simply rejecting an ill-expressed notice of appeal will undoubtedly be 
of benefit to unrepresented litigants unable to articulate their legal grievance with precision.
It should not encourage practitioners to take less care in drafting notices of appeal, trusting 
that the Court will, in any event, reformulate a poorly expressed notice to identify whatever 
may be an appropriate question or questions of law. That would increase the work of the 
Courts and put an unjustifiable strain on public resources.

Post-Haritos case law and observations
Following Haritos there have been many instances of the judges of the Federal Court 
earnestly wrestling with ill-expressed grounds to identify and crystallise any substantive 
question that might properly be articulated as a question of law. 
An instructive example is Berry v Commissioner of Taxation35 (Berry). Berry concerned 
a purported appeal against an AAT decision to dismiss Mr Berry’s application for review 
because he had failed to proceed with his application and had not complied with the AAT’s 
directions within a reasonable time. The respondent Commissioner objected on the basis 
that the appeal was not competent. 
Justice Davies rejected the Commissioner’s submission.36 Her Honour accepted that, as 
drafted, “the form of each of the questions is a generalised statement which contains no 
relevant content to enliven the jurisdiction of the Court under s 44 of the AAT Act”.37 It 
therefore did not comply with r 33.12(2) of the Federal Court Rules. However, she reasoned, 
Haritos required the Court to proceed on the basis that “[w]hether or not there is a question 
of law raised by the Notice of Appeal cannot be determined by the form of the questions 
themselves”.38 The Court was duty bound to approach the issue of whether an appeal raised 
a question or questions of law as a matter of substance, not of form.39 
Accordingly, despite the Notice of Appeal being plainly defective, the Court’s jurisdiction 
had been properly invoked, Davies J reasoned:40 

Although the questions themselves are uninformative, legal matters for determination 
on appeal can nonetheless be distilled from the particulars supporting the grounds. 
From those particulars, it can be seen that Grounds 1-4 are each directed at the nature 
and scope of the Tribunal’s power under s 42A(5) of the AAT Act, Ground 5 at whether 
there was a denial of procedural fairness and Ground 6 at whether the decision is vitiated 
by apprehended bias. Each of them raises issues of law for determination. It should not 
be taken, however, that the objection to competency was without foundation. As stated, 
the questions posited as the questions of law did not expressly state any questions of 
law at all, let alone state questions of law with precision as the Federal Court Rules 
require. The Notice of Appeal is plainly defective in that the questions of law are only 
revealed by the grounds, and it should not be thought that it is acceptable to submit a 
notice of appeal in that form. 

However, the result did not avail the applicant. Justice Davies, having identified each of 
the unarticulated substantive questions of law found to be capable of being distilled from 
the materials before her, gave brief substantive reasons addressing their respective lack of 
merit.  
Mr Berry’s appeal, based on her Honour’s reframed questions, was dismissed because no 
legal error on the part of the Tribunal had been shown. 

35  (2015) 149 ALD 270.
36  Ibid [25].  
37  Ibid. 
38  Ibid.
39  Citing point 6 of the summary from Haritos. 
40  Ibid [30], citations omitted. 
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Similarly, in Crown Estates (Sales) Pty Ltd v Commissioner of Taxation41 (Crown Estates) 
Logan J accepted the Federal Court had jurisdiction to consider grounds which might have 
been raised on the materials before the Court, notwithstanding that no question of law had 
been identified in the applicant’s amended notice of appeal.42 
Logan J took it upon himself to set out all of the possible questions of law that could have 
been the foundation for a legitimate notice of appeal.43 His Honour then gave reasons, 
answering each such hypothesised question in the negative. 
Berry and Crown Estates are but two of many decisions which have applied Haritos. They 
illustrate that in practice there is tension between the Haritos’ exhortation that a question 
or questions of law should be stated with precision and the Haritos command that the 
threshold jurisdictional issue, of whether or not an appeal is on a question of law, is to be 
decided as a matter of substance rather than of form. 
However, the observations of Buchanan, MeKerracher, Katzmann JJ in Westrupp v BIS 
Industries Ltd44 should serve as a warning to practitioners in this regard (at [15]-[16]):45 

No objection was raised to the competency of the appeal and there is no doubt that 
the appeal raises questions of law in some respects. That said, however, there are a 
number of deficiencies with the notice of appeal. A mere allegation that the Tribunal 
erred in law in making (or not making) a particular finding is not to state a question of 
law (Australian Telecommunications Corporation v Lambroglou, approved by the Full 
Court in Haritos v Federal Commissioner of Taxation). Most of the asserted questions 
appear to do no more than that.
It is not always easy to identify a question of law, yet the Court has repeatedly stressed 
the importance of stating the question or questions of law with precision, most recently 
in Haritos. The existence of a question of law is not just “a qualifying condition to 
ground the appeal”, it is the very subject matter of the appeal (TNT Skypak International 
(Aust) Pty Ltd v Federal Commissioner of Taxation). An appeal “on a question of law” is 
an appeal limited to a question of law...

Conclusion
In Haritos, a unanimous Full Court, exceptionally constituted by five members, rejected the 
tension between the precision the court continued to demand of practitioners in framing 
their questions of law, and the Court’s duty to identify what is a question of substance 
concealed in the poorly expressed grounds. Thus far, the experience has been that the 
courts have been more focussed on the latter than the former. The hope of Haritos towards 
heightened diligence of practitioners has not been reflected in matters to date.
However, scrambled grounds of appeal remain at risk of being thrown out by the court.
Thus in Fard v Secretary, Department of Immigration and Border Protection (Fard),46 the 
applicant identified what Griffith J referred to as various “purported questions of law”.47  His 
Honour observed, inter alia, that one of the questions stated as a question of law involved 
pure speculation by the applicant that a different finding of fact would have led to a different 
outcome by the Tribunal. In regards to another of the “questions of law” his Honour stated:48

The sixth question of law simply asserts that the visa … is a “false document”. On its 
face, this is not a question of law but rather involves an assertion of fact. The Court 
has no jurisdiction in respect of such a claim in circumstances where no error of law 
was identified in respect of the AAT’s findings and observations.

Justice Griffiths accordingly dismissed the notice of appeal and ordered costs against the 
applicant.49

Decisions such as Fard should not be ignored.
A practitioner who fails to identify the relevant question(s) of law with precision and who 
instead drafts a muddled and poorly expressed notice of appeal not only loses his or her 
opportunity to frame the issue(s), but also risks a busy judge overlooking a potentially 
winning point. Haritos’ statement that primacy is to be given to substance over form does 
not absolve practitioners of their salient duty.
There is a critical forensic advantage in framing an appeal question. A practitioner who 
frames the questions of law in terms they want the court to focus upon begins a conversation 
with the Court on his or her client’s terms. 

41  [2016] FCA 335.
42  Ibid [12]-[16], citations omitted. 
43  Ibid [21]-[23]. 
44  (2015) 238 FCR 354.
45  Citations omitted. 
46  [2016] FCA 417. 
47  Ibid [33]. 
48  Ibid [81]. 
49  See also Ascic v Secretary, Department of Social Services [2016] FCA 1122 (Siopis J).
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A practitioner will have only him or herself to blame if as a result of a carelessly drafted 
notice of appeal he or she leaves a judge to articulate what the judge believes to be the 
question of substance because of their own failure to do so and, in consequence, discovers 
the judge has answered that question in the negative.
Finally, it would be most unwise to ignore the concluding words Haritos.50 That passage, 
summarising the Full Court’s conclusion set out above at [26], is to the effect that the 
Federal Court has authority to decide whether a notice of appeal states a question of law 
and if it does not, whether an appellant should have leave to amend the notice of appeal to 
remedy the defect. It is implicit in those words not only that leave may be granted; it may 
be refused.
While the course of post-Haritos decision making has as yet given little attention to those 
observations, a practitioner who displays gross carelessness in drafting a notice of appeal 
risks his or her professional competence becoming the occasion for such attention and 
provoking an unwelcome post-Haritos judicial exposition at his or her client’s expense 
concerning whether and in what circumstances such leave should not be granted.

FCA Decision on Application of Criminal Code in Civil 
Proceedings under Corporations Act 
In the matter of ASIC v Whitebox Trading Pty Limited & Anor [2017] FCAFC 100 (Whitebox), 
the Full Court of the Federal Court of Australia (Allsop CJ, Middleton and Bromwich JJ) 
recently held that it is not necessary for ASIC to prove fault according to Chapter 2 of the 
Criminal Code Act 1995 No. 12 (Cth) in civil proceedings relating to certain breaches of the 
Corporations Act 2001 (Cth).
According to ASIC, the “decision affirms ASIC’s approach in civil proceedings”.
Section 3.2 of the Criminal Code states, “In order for a person to be found guilty of 
committing an offence the following must be proved: (a) the existence of such physical 
elements as are, under the law creating the offence, relevant to establishing guilt; (b) in 
respect of each such physical element for which a fault element is required, one of the fault 
elements for the physical element.” Fault elements include intention and recklessness. 
In Whitebox, ASIC asked the Federal Court to clarify the law following its decision in Gore 
v ASIC [2017] FCAFC 13 (Gore) in February 2017.  In Gore, the Court considered that ASIC 
had to prove Criminal Code fault elements to obtain civil remedies in relation to breaching 
the Corporations Act by offering securities without a current prospectus.
The Full Federal Court agreed with ASIC’s submissions in Whitebox and ruled “Chapter 2 
of the Criminal Code is not engaged in, and does not apply to, proceedings brought for a 
contravention of a civil provision, including a civil penalty provision…”

50  At [97].
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The following case notes have been provided by Michelle Rabsch, Barrister, Sixth Floor,  
St James’ Hall Chambers

Lane v Admedus Regen Pty Limited [2016] FCA 864
(1 August 2016)

Discovery proceedings relating to a claim for oppressive conduct – Principles in relation 
to legal professional privilege – Principles in relation to common interest privilege – 
Principles in relation to waiver – Whether the equitable fraud exception is established

Background
Geoffrey Kingston Lane (first plaintiff) is a cardiologist and director of Admedus Regen. 
Dr Lane and two other plaintiffs contended that the affairs of Admedus Regen (first 
defendant) were conducted oppressively. Admedus Regen owns intellectual property 
in a biotechnology product known as ADAPT and the first product derived from the 
ADAPT technology has been marketed as CardioCel which is a patch made from bovine 
pericardium used by surgeons around the world to repair holes in hearts. It was being 
marketed and sold around the world with several thousand patients worldwide having 
been implanted with the CardioCel patch. Some of the directors of Admedus Regen 
were at times directors of Admedus Limited. One of the directors was a director at both 
Admedus Regen and Admedus Australia. 

The plaintiffs complained that Admedus Limited, with the assistance of officers of 
Admedus Regen (who were also officers of Admedus Limited), misappropriated a maturing 
business opportunity of Admedus Regen. It was alleged that Admedus Regen entered into 
uncommercial transactions with Admedus Australia, such that the value of the plaintiffs’ 
shares in Admedus Regen was seriously eroded. 

Dr Lane also sought access to documents to ascertain the question of price, which was 
central to the dispute. Around 55,000 documents have been discovered in the proceeding 
to date, and from these about 10% have been the subject of claims for various forms 
of privilege, including legal professional privilege and common interest privilege. The 
plaintiffs complained that a major problem with the defendant’s claim to privilege was 
that discovery has been made jointly by their common company secretary, Mr Mann, 
with repeated ‘incantations of privilege’ claims ‘holus bolus’ in relation to ‘large swathes’ 
of documents. Further, the plaintiffs contended that any claims to privilege cannot be 
sustained or have been waived. The plaintiffs relied on, , the equitable fraud 
defence in support of their claim that privilege has been waived.  

Relevant Law
This case distills the relevant principles in relation to privilege, drawing on the review of 
authorities by Murphy JA in Lampson (Australia) Pty Ltd v Fortescue Metals Group Ltd (No 
2) [2010] WASC 217. Importantly, these principles highlight the responsibilities of parties 
involved in making a claim of privilege and are a helpful reminder of what is required in 
order to mount such a claim:

• A reliable list of documents must be provided to the court; 

•  The swearing of an affidavit of discovery requires careful deliberation and is a solemn 
occasion, and is generally conclusive; 

•  The ultimate legal onus is on the party claiming privilege and it is not sufficient for a 
party to merely assert the claim; 

•  The party claiming legal professional privilege must identify the basis for privilege and 
prove the information or documents in question are privileged; 

•  What is required in properly describing the documents will depend on the nature of 
the document and the ground on which privilege is claimed; and 

•  Facts relied upon must be set out in the claim but not as to indirectly ascertain the 
documents. 

The dominant purpose test was cited, and both the Evidence Act 1995 (Cth) and common 
law principles of privilege factored into this judgment, simply because the Evidence Act 
does not cover all of the circumstances in which a claim for privilege might apply. It 
was held that common interest privilege is ‘not a rigidly defined concept’ and a common 
interest in the outcome of litigation will be sufficient to rely on privilege. As such, privilege 
would not be waived if there were a necessary common interest. The privilege is not 
limited to litigation or anticipated litigation and there is no need for the parties to have a 
common lawyer. 
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confidentiality of its communication, as was held in Osland v secretary, Department of 
Justice (2008) 234 CLR 275. The party asserting a waiver has the onus of proving it. When 
describing a document for which privilege may attach, a party must strike the balance to 
describe it sufficiently without disclosing its contents and risk waiving his or her claims for 
privilege. 

Judgment
Privilege

Whilst there was evidence to support the claim for privilege, the issue was not resolved 
fully. McKerracher J accepted the defendant’s offer for the Court to examine 21 
sample documents to see if the documents attracted a common interest privilege. This 
examination would not be done by the docket/trial judge, but rather by another Judge of 
the Court. 

Waiver

It was held that the claim for privilege, (both legal professional privilege and common 
interest privilege), had not been waived. The complaints as to incantations and the lack 
of precision in descriptions by Mr Mann were held to be ‘unrealistic, if not pedantic’. The 
issue of oppression was not resolved at this stage, although McKerracher J did question 
whether there had been any oppression at all. 

Equitable Fraud Exception

The exception of equitable fraud was raised by the plaintiffs on the day before the hearing 
and a submission was made that the exception applied to a number of documents. 
Referring to AWB Ltd v Cole (No 5) (2006) 155 FCR 30, the plaintiffs argued that if the 
fraud exception applied then there would be no claim of privilege. McKerracher J referred 
to the principle enshrined in the same case at [210]-[217] and noted that there ‘must be 
more than a mere assertion or allegation of fraud or impropriety’. The case of Clements, 
Dunne and Bell Pty Ltd v Commissioner, Australian Federal Police (2001) 188 ALR 515 was 
considered. In this case Justice North cited Gummow J in Commissioner of Australian 
Federal Police v Propend Finance Pty Ltd (1997) 188 CLR 501 at 514 who espoused the 
principle that ‘the privilege does not attach to a communication made as part of a criminal 
or unlawful proceeding or in furtherance of an illegal object’. 

McKerracher J noted that no allegation of fraud had been pleaded by the plaintiffs, and 
in any case was a very last minute argument with not enough detail of the circumstances 
being provided. His Honour referred to the argument propounded by the plaintiffs as 
‘flimsy’. It was thus held not possible to prove a serious claim in this way and more would 
be needed. 

Implications
Whilst the matter was not resolved fully, the judgment provides a useful recap of the 
principles of legal professional privilege and common interest privilege. Importantly, 
it provides a useful reminder of what the Court requires in order to mount a claim of 
privilege. A far-reaching implication of this case is the paramount importance that if relied 
on, fraud must be pleaded; there must be substantive evidence to prove it; and if possible, 
plead it early in the proceedings rather than leaving it until the last minute. 

Hastie Group Ltd (in liq) v Moore [2016] NSWCA 305  
(7 November 2016)
Client legal privilege – litigation funding – waiver – question of leave to appeal

Background
This appeal arose out of proceedings in which the Hastie Group sued partners of Deloitte 
Touch Tomatsu in relation to audits previously conducted.  The applicant received 
extensions of time for service of the statements of claim, and in the course of seeking to 
have those orders set aside the respondents served notices to produce.  On 14 September 
2016, McDougall J denied the applicant’s claim for privilege over the documents the 
subject of those notices

The applicant sought leave to appeal McDougall J’s decision specifically in relation to an 
expert report prepared by liquidators and provided to a prospective litigation funder.

http://www.lexisnexis.com.wwwproxy1.library.unsw.edu.au/au/legal/search/enhRunRemoteLink.do?A=0.3896713371321565&service=citation&langcountry=AU&backKey=20_T25109117885&linkInfo=F%23AU%23alr%23vol%25188%25sel1%252001%25page%25515%25year%252001%25sel2%25188%25decisiondate%252001%25&ersKey=23_T25109117876
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Sections 117 and 119 of the Evidence Act 1995 (NSW) applied to a claim of privilege 
over the contents of a confidential document, namely an expert report prepared for the 
purposes of litigation funding. 

Section 119 may be satisfied and privilege may arise where the document conveyed legal 
advice or views on prospects, tactics or strategy but not where it merely created the 
relationship: CSR Ltd v Eddy [2008] NSWCA 83; 70 NSWLR 725; Marshall v Prescott (No 4) 
[2012] NSWSC 992. 

The onus of satisfying s. 119 is on the party claiming the privilege: AWB Ltd v Cole (No 5) 
[2006] FCA 1234; Grant v Downs [1976] HCA 63; 135 CLR 674.

Waiver of privilege under s. 122 of the Evidence Act and the general law with the 
overarching principle stated in Mann v Carnell [1999] HCA 66; 201 CLR 1 that 
inconsistency between the conduct of the client and the maintenance of the 
confidentiality will bring about a waiver. Waiver on the basis of disclosure under s. 122(3)
(a) was also considered.

Appeal Judgment
Both parties accepted that the letter of instructions to the liquidator was privileged.  
However, in relation to the liquidator’s subsequent report, an affidavit was filed on behalf 
of the applicant which stated that the Report was prepared “in connection with the merits 
of and/or the funding of the anticipated proceedings”.  The Court found that even if 
admissible, such a statement was ambiguous and unhelpful, but noted that nonetheless 
the “Court is entitled to draw inferences from other proven facts” and is “not confined to 
the express statements made in support of the claim for privilege” (at [34]). 

Beazley P and Macfarlan JA relied on evidence establishing the nature of the report 
and the circumstances in which it was prepared in finding that the onus of proving 
that the report was prepared in circumstances that attracted client legal privilege had 
been satisfied (at [38]).  Further, the privilege belonged to the applicant rather than the 
liquidators who were acting as its agent in preparing the report (at [39]).

Their Honours found that a reference to dealings with prospective funders in support of 
applications for extensions of time to serve statements of claim, without any disclosure of 
the contents of the privileged document, did not amount to waiver by virtue of there being 
an inconsistency with a claim of confidentiality (at [55]-[58]).   

It was further held that disclosing the report to a litigation funder on a confidential basis 
did not amount to a waiver of the privilege (at [59]-[60]).  

Leave to appeal McDougall J’s decision was granted on the basis that an injustice would 
otherwise be occasioned (at [64]). 

Leeming JA did not decide the privilege and waiver issues, but rather dissented in respect 
of granting leave to appeal on the basis that the Report was not squarely raised before 
McDougall J and therefore there was no appellable error in his Honour not dealing 
with the argument (at [98]). In circumstances where the applicant had the opportunity 
to demonstrate that disclosure of the report would lead to an appreciable injustice at 
first instance and did not do so, refusing to grant leave to appeal would not cause the 
applicant a real prejudice (at [119]).

The earlier orders or McDougall J, insofar as they required the production of the 
liquidators’ report, were set aside.  No order as to costs.

Implications
This judgment is noteworthy for considering the question, in relation to a claim for 
privilege, whether an expert report prepared by a liquidator and provided to a litigation 
funder is prepared for the purposes of establishing a relationship with prospective 
litigation funders or for the dominant purpose of the substantive proceedings.  In 
answering that question this decision shows that a Court may look beyond the statements 
made in support of a claim for privilege and rely on other evidence which supports a 
conclusion as to the nature of the connection between the preparation of the document 
and the dominant purpose of obtaining legal services.

Although a majority of the Court upheld the applicant’s claim for privilege on appeal in 
this case, their Honours reluctance to award costs and Leeming JA’s dissenting judgment 
serve as a warning for applicants to do more in relation to specific documents by way of 
making additional submissions or a separate application rather than maintaining a claim 
for privilege on a global basis with respect to a much larger class of documents.
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Lambert Leasing Inc v QBE Insurance (Australia) Ltd [2016] 
NSWCA 254 (9 September 2016)
Insured party claimed legal professional privilege at trial – documents sought to be 
tendered on appeal – privilege not established 

Background
Lambert Leasing Inc (an appellant) sold an aircraft to a partnership which included QBE 
Insurance (Australia) Ltd (one of the respondents) who in turn leased it to a third party. 
The aircraft crashed and the relatives commenced compensation proceedings in the 
United States (US). There were two insurance policies, both of which contained “other 
insurance” clauses which purported to reduce each insurer’s liability in the event there was 
more than one policy covering the same risk. The appellants claimed an indemnity under 
an insurance policy held with the respondent in respect of the US proceedings. This policy 
obliged the insured to give all information, provide all documents, and assist the insurers 
in connection with any proceeding as required. 

The respondent requested material over which privilege was asserted, being underwriters’ 
reports prepared by the appellants’ US counsel for provision to the insurer who was 
funding defence costs as well as the present proceedings. When the US proceedings 
settled, the appellants sought to tender these reports on appeal in the Australian 
proceedings.

The primary judge concluded that the NSW proceedings had been commenced 
prematurely. The respondent could insist on producing the underwriters’ reports provided 
by the appellants’ US lawyers to the appellants’ other insurer before making a decision 
about indemnity. The respondent was entitled to insist on the provision of what was 
reasonable to require from the appellant, and it was not reasonable for it to require the 
underwriters’ reports whilst the respondent was at risk of losing the privilege it had over 
those reports. 

On appeal, the appellant contended that it could never be unreasonable to withhold 
privileged material, even if the proceedings in respect of which the material was privileged 
had concluded. 

Appeal Judgment
The Court of Appeal of the Supreme Court of New South Wales dismissed the appeal. 
The appellant had not established that the underwriters’ reports were subject to a valid 
claim for legal professional privilege in Australia or the US (at [57]). The primary judge had 
found that the respondent was entitled to require production of the documents under its 
insurance policy. The appellants feared that disclosure might prejudice them in the US 
proceedings. A court would be unable to conclude whether the conditions precedent to 
insurance cover had been met. Thus proceedings had been commenced prematurely.

Furthermore, no submission was made to the primary judge about the incompatibility 
between the appellant’s fundamental right to privilege and the requirements of the 
insurance policy (at 64]-[65]). Nor did the appellant address the difficult choice of law 
issues raised in the Australian proceedings. Payne JA (with whom Ward and Gleeson 
JJA agreed) would not consider the possible impact of a valid claim for litigation 
privilege made in the US on the rights and responsibilities of parties in Australia under 
an insurance contract governed by Australian law without a proper factual foundation 
(at [66]). In addition, it was reasonable to require an insured to produce documents in 
certain circumstances, even if privileged in one jurisdiction, as a precondition to an insurer 
making a decision in Australia about indemnity (at [67]). Ultimately the appellant failed 
to make out special grounds for admitting the underwriters’ reports on appeal (at [100]-
[104]).

Implications
This complex case raised particular insurance and contractual construction questions, 
including the application of s 45 of the Insurance Contracts Act 1984 (Cth) and the 
meaning of “use” under Virginian law. But it is relevantly noteworthy for considering the 
evidence required to support a privilege claim. This judgment underlines the importance 
of establishing that documentary material (here, underwriters’ reports) are subject to 
legal professional privilege. An insurance clause requiring disclosure was incidentally 
considered to be reasonable. 
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October 2016)
Trade marks attorney privilege - insufficient evidence of purpose - onus of proof not 
discharged

Background
Section 229(1) of the Trade Marks Act 1995 (Cth) provides that a communication made 
for the dominant purpose of a registered trademarks attorney providing intellectual 
property advice to a client is privileged in the same way, and to the same extent, as a 
communication made for the dominant purpose of a lawyer providing legal advice to a 
client. Mr Cross and Dr Harmon (the respondents) operated a website entitled “Beware of 
Titan Garages”. Titan Enterprises Qld Pty Ltd (the applicant) asserted intellectual property 
infringement, misleading or deceptive conduct and injurious falsehood. Before trial a 
subpoena was issued to a firm of trade marks attorneys for advice over which privilege had 
been claimed. 

Judgment
Justice Logan considered that s 229, like client legal privilege, contemplated a purposive 
privilege: the essential issue was the purpose for which the document or communication 
had been made (at [9]). The best source of evidence was therefore the direct evidence 
of the person whose purpose was in question. In this case the evidence tendered to 
support the claim for s 29 privilege was an affidavit made by a solicitor (at [15]). There 
was no direct evidence from the respondents or the trade mark attorney who furnished 
the advice. The statements in the solicitor’s affidavit for claiming privilege did not rise 
above mere assertion (at [18]). The onus of proving on the balance of probabilities that the 
asserted privilege extended to the redacted portions of the produced documents was not 
discharged (at [20]). Therefore, the applicant could inspect and copy the documents in 
unredacted form. 

Implications
This judgment considered whether trademarks attorney privilege and client legal privilege 
could be assimilated. The meaning and application of the privilege for which s 229 of 
the Trade Marks Act 1995 (Cth) provides had hitherto not been judicially considered. 
The Federal Court concluded that, having regard to the statutory language, the privilege 
contemplated under s 229 was not the same as client legal privilege. The degree of 
assimilation was only the advisory aspect and then only to the extent that the advice 
constituted “intellectual property advice” as defined (at [12]). As indicated by the explanatory 
memorandum, this incomplete assimilation was not unintended by Parliament (at [13]).

Also of interest is obiter dicta that s 229 appeared to extend to a firm of registered 
trademarks attorneys practicing in partnership in the same way as legal advice to a 
client furnished by a firm of solicitors practicing in partnership would attract client legal 
privilege (at [19]).

Macquarie Bank Limited v Arup Pty Limited [2016] FCAFC 117 
(16 August 2016)
Legal professional privilege – party’s state of mind at issue in pleadings – no implied 
waiver

Background
At issue was whether Arup Pty Limited (the respondent) had in its pleadings impliedly 
waived legal professional privilege in documents containing legal advice. The primary judge 
had considered the cross-claim which plead reliance on a representation which occasioned 
loss. The pleadings did not expressly or impliedly assert any legal advice that may have 
been received or its content. The judge found on the facts that the respondent, by pleading 
reliance, had not engaged in any conduct inconsistent with maintaining legal professional 
privilege in any advice it might have received which was relevant to the question of 
reliance. Furthermore, there was no unfairness in a party preserving the confidentiality 
of a privileged communication where there had been no express or implied disclosure 
of any advice received. Although deprived of the forensic advantage which access to the 
communication might have afforded, an allegation of reliance could be tested by other 
means. 

On appeal, Macquarie Bank Limited (the appellant) contended that the primary judge had 
erred. The appellant cited Vic Hotel Pty Ltd v DC Payments Australasia Pty Ltd [2015] VSCA 
101 (Vic Hotel) where the Victorian Court of Appeal found an implied waiver of privilege 
in circumstances where the pleaded allegation put in issue another party’s state of mind 
about the existence of legal rights.
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The Federal Court (Middleton, Robertson and Gleeson JJ) concluded that the primary 
judge’s approach was consistent with established principle and correct on the available 
evidence. The respondent had not impliedly waived privilege (at [42]). The cross claim put 
its state of mind in issue when it relied on certain conduct (at [37]). However, it could not 
be said that the respondent necessarily laid open to scrutiny the advice that it had received 
(at [35]). In its claims for legal professional privilege, the respondent had generically 
referred to ‘legal advice in relation to the reliance statement’, ‘legal advice in relation to 
third party use of data’, and ‘legal advice in relation to the draft [contract]’. There was no 
other evidence to indicate the extent of the legal advice or that it was likely or necessarily 
related to any question of reliance as pleaded in the cross claim. The facts of Vic Hotel 
were fundamentally different to those here (at [38]). This proceeding merely involved the 
pleading by the respondent of reliance and the discovery of privileged documents (at [41]).

Implications 
This was an unsuccessful application for leave to appeal the judgment of BrisConnections 
Finance Pty Limited (Receivers and Managers appointed) v Arup Pty Limited [2016] FCA 
438. These authorities are a reminder that the mere relevance of documents to a state of 
mind expressed within a pleading (and hence discoverable in proceedings) is insufficient of 
itself to constitute waiver of legal professional privilege in any advice that may have been 
received. Courts are strongly resistant to the proposition that a mere pleading of reliance 
is sufficient for implied waiver. The Federal Court’s judgment is additionally of interest for 
distinguishing Vic Hotel. 

Kamasaee v Commonwealth of Australia (No 4) (PII – Sample 
foreign relations claims) [2016] VSC 492; Kamasaee v 
Commonwealth of Australia (No 6) (Foreign relations & ICRC 
documents ruling) [2016] VSC 605
Public interest immunity - foreign relations documents 

Background
Majid Kamasaee (the plaintiff) commenced proceedings against the Commonwealth of 
Australia among other defendants on behalf of individuals detained on Manus Island 
Regional Processing Centre. Damages are sought for alleged physical and psychological 
harm arising from breaching duties of care owed to detainees and for false imprisonment.

The Commonwealth had discovered over 78,000 documents. It objected to producing 
certain documents over which public interest immunity (PII) was asserted because it argued 
these documents related to matters of state and the public interest in preserving secrecy 
outweighed the public interest in their production during discovery. Their disclosure 
would ‘prejudice the security, defence and international relations of Australia’: s 130(4)(a), 
Evidence Act 2008 (Vic). There was also a non-exhaustive list of factors that a Court had to 
take into account when undertaking the balancing exercise required by s 130(1): s 130(5). 

The parties had established a limited access regime whereby the risk of harm to the 
national interest could be adequately controlled by permitting disclosure only to the 
plaintiff’s legal representatives provided certain other conditions were met. They had 
also selected 15 sample documents with a view to making informed and appropriate 
concessions on the remainder. Six categories of documents had been identified: 
the activities of the Papua New Guinea (PNG) military and police; PNG’s capacity to 
manage the Centre; PNG’s refugee processing capacity; the implementation of review 
recommendations; PNG’s medical capacity; and documents from the International 
Committee of the Red Cross (ICRC). 

At issue was whether the national interest could be protected by restricting the plaintiff’s 
access to some documents as well as the use made of them in evidence, and whether 
several others could be wholly withheld from the plaintiff. 

Judgments 
In Ruling No 4, Macaulay J considered that s 130(4) (a) required a significant or real risk 
of harming Australia’s bilateral relationship with PNG (at [13]-[14]). A claim of PII ought to 
be upheld after balancing the harm done by disclosing matters of state against whether 
withholding the documents would frustrate or impair the proper administration of justice 
(at [6], [8]). Furthermore, the information had to be relevant to the proceedings, as 
determined by the issues raised by the pleadings and after inspection of the document 
itself (at [7]).
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apprehended subject matter, whether the Commonwealth’s claim for protection was by 
reason of class or contents, the surrounding context of the disputed part, the specific 
ground claimed, the nature of the risk of harm, the public interest in non-disclosure, the 
evidentiary relevance to proceedings, forensic purpose, and the s 130(5) factors (at [56]). 
Conclusions were then made with respect to, for example, a security risk assessment, a 
plan, a mentors’ weekly report, a task force report and a briefing for Australia’s appearance 
before the United Nations Committee Against Torture (at [151]-[153]).

For example, minutes from a joint advisory committee meeting merited protection by 
reason of its class because it recorded a high-level meeting between senior officials 
(at [110]-[112]). Diplomatic convention required that such a document be kept strictly 
confidential, and public disclosure would have “a very chilling effect” on Australia’s ability 
to engage in frank discussions with PNG and other States. 

The Commonwealth also sought to uphold the sensitivity of diplomatic cables as a class. 
These documents have a privileged status in international relations so as to allow diplomats 
to frankly communicate with their home country free from host State surveillance. 
Releasing sensitive information would raise concerns about Australia’s ability to protect 
secret information. The plaintiff contended that the Commonwealth had not adopted a 
consistent approach to claiming PII and the contents of each cable required a case by case 
examination. Ultimately the Court was satisfied even without inspection that disclosing 
particular cables would likely have a deleterious effect on Australia’s international relations 
(at [130]-[136]).

Ruling No 6 employed the same reasoning process (at [20]). Macaulay J assessed each 
document for national sensitivity and evidentiary relevance, and then balanced the two 
public interests (at [22]). The documents included reports on the security situation, details 
of official visits, constitutional amendments, refugee status determination procedures, the 
Refugees Convention, police investigations, management reports and meeting briefs. The 
documents also included correspondence or reports provided by the ICRC to Australia and 
documents prepared by Australia that divulged ICRC communications about events on 
Manus Island and health, welfare and other issues.

The ICRC enjoys certain privileges and immunities under Australian law. In particular, 
the International Organisations (Privileges & Immunities) (International Committee of 
the Red Cross) Regulation 2013 (Cth) (the Regulation) specifies that ICRC documents are 
inviolable (r 6) and Australia moreover undertook to respect the confidentiality of ICRC 
communications (r 11). The Commonwealth contended that disclosure could lead to 
less cooperation by non-State actors such as the ICRC in relation to access to places of 
detention as well as harm Australia’s standing with other international organisations. The 
ICRC indicated that confidentiality was essential to performing its humanitarian function (at 
[83]). 

Macaulay J held that s 6(13) of the Regulation declared the confidentiality of ICRC 
communications unless the ICRC authorised disclosure so that confidentiality need 
not be first proved (at [85], [91]-[93]). Here, ‘confidentiality’ referred to the essential 
modus operandi of the ICRC and not the factual measure of secrecy surrounding a 
communication. The immunity from disclosure also extended to documents created 
by other parties that indirectly disclosed the substance of the contents of ICRC 
communications or from which reliable inferences could be drawn about that content (at 
[86], [98]-[100]). Although the immunity did not extend to the communications of non-
ICRC parties including the Australian Red Cross which performed functions in conjunction 
with the ICRC, the disputed material in one document did do so because it substantially 
constituted ICRC material (at [87], [108]-[109]). Macaulay J then made conclusions on 
whether each foreign relations or ICRC document or disputed part thereof was to be 
produced, not produced or produced pursuant to limited access orders (at [120]-[122]).

Implications 
These two judgments are part of a series of rulings intended to resolve objections made 
by the Commonwealth to producing certain documents during discovery. Its PII claims 
are made in the context of litigation about Australia’s offshore processing arrangements. 
Of particular interest is the limited access regime established by the parties to regulate 
the disclosure of foreign relations material. Access to highly sensitive documents is 
limited to nominated representatives being admitted legal practitioners. Submissions and 
witness examination about confidential information will occur in closed court provided 
prior notification requirements have been met. Also noteworthy is the broad construction 
given to s 6(13) of the International Organisations (Privileges & Immunities) (International 
Committee of the Red Cross) Regulation 2013 (Cth) which affords absolute protection to 
the contents of an ICRC communication and moreover prohibits secondary disclosure.
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Cargill Australia Ltd v Viterra Malt Pty Ltd & Ors [2017] VSC 126,  
(30 March 2017)

Legal professional privilege - issue waiver by reason of 
pleadings in third party notice - no waiver by reason of 
disclosing substance of privileged communications - internal 
lawyer was independent - fraud - ss 117, 118, 122, 125, 126, 
Evidence Act 2008 (Vic) 
Cargill Australia Ltd primarily alleged that Viterra Malt Pty Ltd and others (the Viterra 
parties or defendants) failed to disclose certain information about their practices and 
policies prior to the purchase of their business. It sought production of documents over 
which the defendants claimed immunity by reason of legal professional privilege under ss 
118 and 119 of the Evidence Act 2008 (Vic) (the Act). 
Among the issues for consideration were issue waiver, disclosure waiver, and whether Mr 
Fitzgerald, the defendant’s in-house legal counsel, was sufficiently independent so as to 
keep confidential legal advice provided by him to the Viterra parties. 
Mr Fitzgerald deposed that he acted as independent legal advisor whose advice was 
never altered at the request of the business. He was the designated point of contact 
for regulatory approvals. However, his employment contract did not contain any 
terms referable to his general counsel role. Incentive bonuses were based upon his 
personal performance as well as the financial performance of the Viterra parties. Mr 
Fitzgerald benefited from an employee share plan and assisted in pursuing new business 
opportunities. He participated in a working group to oversee the sale process which 
involved legal and financial information. One performance objective was to ensure that 
the sale of the business went through properly and legally. Mr Fitzgerald was part of an 
executive team and commented on non-legal matters if thought in the best interests of the 
Viterra parties. He attended board meetings and provided legal not commercial input. Mr 
Fitzgerald also liaised with other lawyers and responded to correspondence about pending 
litigation. 

Judgment
The defendants were ordered to produce certain documents for inspection. Associate 
Judge Daly considered that the mere pleading of reliance upon alleged misrepresentations 
was insufficient to give rise to issue waiver (at [140]). However, the defendants had 
by reason of their pleading put the extent of their knowledge of the Viterra practices 
and policies in issue, such as to lay open to scrutiny privileged communications 
which evidenced or otherwise bore upon that knowledge (at [139]). The plaintiffs 
would be severely disadvantaged in testing the defendant’s assertions if the privileged 
communications evidencing that knowledge were withheld. 
As to disclosure waiver, the Viterra parties had not waived privilege (at [152]-[153]). Their 
response was not a “knowing and voluntary disclosure” of the substance of any legal 
advice within the meaning of s 122(3) (a) of the Act. It was nothing more than contentions 
of fact concerning certain matters raised by the plaintiff. No reference was made to legal 
advice, and it was no more than a statement of position. 
Mr Fitzgerald had the requisite independence to enable the defendants to maintain a 
claim for legal professional privilege over legal advice provided by him (at [168]). He 
did not carry the desirable trappings of independence: his remuneration was linked to 
Viterra’s financial performance and his reporting lines told against independence (at [163]). 
However, his evidence about what he actually did was plausible, unremarkable and more 
significantly his predominant function was legal, not commercial, and he would always 
defer to other personnel on commercial and operational matters. He was not a robot: 
occasional comment on commercial matters and wanting the business to succeed did not 
detract from his independence (at [164]).
Finally, the Victorian Supreme Court noted that ‘fraud’ in Victoria differed from the 
approach in New South Wales where the authorities suggested that fraud must incorporate 
actual dishonesty (at [170], [172], [175]). However, it was unnecessary to determine whether 
fraud included unconscionable dealing or breach of fiduciary duty because a conscious 
commercial decision had been made to breach contracts for perceived commercial gain 
(at [179]). The practice of supplying customers with altered analysis certificates also 
indicated fraud (at [182]-[183], [186]). It was unnecessary whether this deceit had been 
effected because s 125 of the Act operated on communications made or prepared for the 
purpose of effecting a fraud. Although one had to be cautious at an interlocutory stage, 
s 125 of the Act necessitated making preliminary determinations in less than perfect 
circumstances and on less than perfect material (at [195]-[196]).
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Implications 
Of particular interest in this case was the independence of in-house legal counsel given 
his apparent close involvement with the business and the link between his remuneration 
and corporate financial performance. Associate Judge Daly found (at [165]-[166]) that Mr 
Fitzgerald’s position was similar to that of in-house counsel considered in Archer Capital 
4A and Sage Group (No 2) [2013] FCA 1098 and different from the circumstances of Rich 
v Harrington [2007] FCA 1987. However, having regard to the terms of ss 117 and 118 of the 
Act and the case law, the question whether the independence of in-house counsel was a 
mandatory requirement for attaching legal professional privilege was far from settled (at 
[159]-[160]). This judgment also contains a helpful summary of the principles concerning 
issue waiver (at [138]) as well as the application of s 125 of the Act (the loss of client legal 
privilege by reason of misconduct). 

Findex Group Ltd v iiNet Ltd (Application by ASIC) [2017] 
NSWSC 853, (30 June 2017) 

Public interest immunity – effective policing/investigation by 
regulatory agencies – redacted documents
The Australian Securities and Investments Commission (ASIC) intervened in proceedings 
to assert public interest immunity over certain documents seized from or produced by Mr 
McKay, a former employee of Findex Group Limited. 
Findex was seeking preliminary discovery to confirm whether Mr McKay had published 
allegedly defamatory imputations. It sought access to the documents the subject of ASIC’s 
claim for public interest immunity to identify further causes of action against Mr McKay. 
ASIC based its claim on effective policing, being the need to protect from compromise 
individual investigations and the methods used by law enforcement agencies.

Judgment 
Chief Justice Ward, in Equity, concluded that there was a valid claim for public interest 
immunity on the basis of information contained in a confidential affidavit (at [18]-[20]). It 
was unnecessary to inspect the documents at that point because the affidavit made clear 
the way in which disclosing their contents would harm the public interest in effective 
policing and investigation undertaken by ASIC (at [40]). The claim to public interest 
immunity over their contents was not lost due to publication (at [42]). 
The plaintiffs established that the public interest in the administration of justice would 
support disclosure of the documents to them (at [49]). Their asserted need to inspect the 
documents was not a mere fishing expedition. Preliminary discovery conducted to date 
had established the existence of communications giving rise to a legitimate suspicion that 
the documents may be relevant to causes of action contemplated by Findex against Mr 
McKay. 
The NSW Supreme Court ultimately concluded that it was necessary and appropriate to 
inspect the documents. To use a rough but accepted distinction, this claim was more likely 
to be characterised as a “contents” claim rather than a “class” one. The public interest 
in not disclosing the documents, thereby maintaining the efficacy of ASIC’s policing and 
investigation in its capacity as a regulatory authority, outweighed the public interest that 
the administration of justice not be frustrated by withholding them from the plaintiffs (at 
[61]-[63]). There was “no doubt” that the nature of the claim for public interest immunity  
made in this case prevailed over the plaintiffs’ need to bolster already existing claims and 
formulate additional causes of action (at [65]). 
However, it was practicable to implement a process of redaction of sensitive material from 
the documents so as to adequately preserve the immunity but also allow disclosure to 
Findex’s legal representatives on a confidential basis. ASIC would first have the opportunity 
to review proposed redactions that the Court considered would meet the competing 
concerns in relation to the material (at [69]-[70]). 

Implications
This judgment illustrates the redaction of documents over which public interest immunity 
was successfully claimed by a regulatory agency so as to ensure the effectiveness of its 
policing and investigative methods. There is also a jurisprudential debate on whether a 
different threshold test applies beyond relevance before a court itself views documents 
subject to a public interest immunity claim in “class” versus “contents” claims, or for 
different kinds of class claims, or depending on whether the documents had been 
identified in answer to a subpoena or through discovery. Here the Court concluded that it 
was unnecessary to resolve those questions because neither ASIC nor Findex objected to 
the Court itself reviewing the underlying material (at [48], [60]).  
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Case note by Ian Bloemendal, Partner, Clayton Utz

Commonwealth of Australia v Sanofi (formerly Sanofi-Aventis) 
(No 2) [2017] FCA 711 (23 June 2017)

Legal professional privilege – whether documents prepared for 
the dominant purpose of obtaining or providing legal advice – 
whether privilege waived by reason of disclosure of legal advice 
in discussions with representatives of the Commonwealth 
The Commonwealth sought access to documents produced by Sanofi pursuant to a notice 
to produce. Sanofi initially made a claim of legal professional privilege (LPP) in respect 
of their entire contents. At the hearing of the application, the LPP claim was confined 
to certain parts of a lesser number of documents. No party objected to Justice Nicholls 
inspecting the relevant documents. 
The Commonwealth raised two arguments in answer to Sanofi’s LPP claim. First, it said 
that the evidence relied upon by Sanofi in support of its claim was insufficient to establish 
that the relevant documents constituted or recorded communications between lawyer 
and client for the dominant purpose of providing legal advice. Secondly, it said that if 
the documents were protected by LPP, then there had been implied waiver as a result of 
disclosures made by Sanofi at meetings attended by representatives of Sanofi-Aventis 
Australia Pty Ltd (Sanofi Australia) and the Commonwealth’s representatives that occurred 
on 21 April 2010.

Judgment 
Sanofi’s solicitor and chief legal officer deposed that it was her general practice to brief 
Sanofi Australia employees on legal issues orally, sometimes by reference to briefing 
materials such as PowerPoint presentations. Justice Nicholls accepted that parts of 
the challenged documents were brought into existence for the dominant purpose of 
communicating confidential legal advice to employees of Sanofi Australia. However, the 
waiver argument succeeded in relation to LPP in some parts of that material as a result of 
disclosures made to the Commonwealth in the meeting and subsequent discussion that 
took place on 21 April 2010. Sanofi was ordered to produce documents, redacting only the 
limited parts in respect of which a claim for legal professional privilege was upheld. 
The files notes of the relevant meetings prepared by Sanofi Australia’s then Government 
Relations Manager (with contributions from Sanofi Australia’s then Director of Public 
Affairs) identify that the meeting with the Commonwealth was concerned with the 
potential use of copyright in Product Information documents (“PIs”) and Consumer 
Medicine Information documents (“CMIs”) by originator companies (including Sanofi 
Australia) to prevent or delay the supply of products by generic pharmaceutical suppliers 
in competition with the originator’s PBS listed product. The file note included:

•  reference to an earlier Sanofi case in which the defendant had at one stage consented 
to an interlocutory injunction restraining it from engaging in acts that were alleged to 
constitute an infringement of copyright in PIs or CMIs said to be owned by Sanofi Aus-
tralia;

•  reference to a Sanofi General Manager who “outlined legal advice that copyright alone 
would be unlikely to delay generic entry and the unusual circumstances in this case 
which gave us grounds for asserting copyright”;

•  reference to Sanofi’s Director of Public Affairs who “explained that if this were only a 
copyright case our legal advice was that it would not have allowed an injunction and 
that Arava was a unique case as the proof of authorship bar was very high and we had 
PEB. I mentioned the Ice TV case which has now set the bar even higher than when the 
Arava case was heard so our legal advice was that copyright could not be used to block 
generics in the future”.

Justice Nicholls remarked that Sanofi’s Director of Public Affairs had apparently told the 
then Head of the Therapeutic Goods Administration that Sanofi Australia’s legal advice 
was that “copyright could not be used to block generics in the future”. Even if there was no 
statement to that precise effect, the waiver resulting from any more generalised disclosure 
of the company’s legal advice would extend to the legal advice appearing in part of the 
PowerPoint document that was reviewed by the court. Implied waiver arose out of Sanofi’s 
disclosure of its legal advice in the course of the meeting with the Commonwealth.

Implications
Privilege will be impliedly waived where a party voluntarily discloses the privileged 
information to a third party on a non-confidential basis. Waiver is implied because the 
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disclosure of such information is inconsistent with the maintenance of the protection of the 
confidential privileged advice. As explained by Gleeson CJ, Gaudron, Gummow and Callinan 
JJ in Mann v Carnell (1999) 201 CLR 1 at [29]:
“... What brings about the waiver is the inconsistency, which the courts, where necessary 
informed by considerations of fairness, perceive, between the conduct of the client and 
maintenance of the confidentiality; not some overriding principle of fairness operating at 
large”.
It remains important to guard against the disclosure of the substance or content of 
privileged advice to someone who is not the “client” of the legal advisor. As Tamberlin J 
explained in Bennett v Chief Executive Officer of Australian Customs Service (2004) 140 FCR 
101 at [13]:
“Various expressions are used in the formulation of principles relating to waiver of legal 
professional privilege, such as references to “the substance”, “effect”, or “content” of the 
advice. The weight of the authorities, in my view, supports the conclusion that the disclosure 
of the conclusion reached in or course of action recommended by, an advice can amount 
to waiver of privilege in respect of the premises relating to the opinion which has been 
disclosed, notwithstanding that this reasoning is not disclosed. By way of illustration, if 
there is a disclosure that a client has been advised that interpretation “A” is preferable 
to interpretation “B” of a legislative provision, then even if there is no disclosure of the 
reasoning leading to that conclusion, the reasoning and content of the advice may be 
waived, including the factual premises and circumstances leading to that conclusion”.

OTHER PRIVILEGE AND IMMUNITY CASES
Provided by Stephen Tully, Barrister, Sixth Floor, St James’ Hall Chambers

Winters v Fogarty [2017] FCA 51, (2 February 2017)
Mediator’s immunity - scope and rationale
Mr Fogarty is a lawyer and sole principal of a small firm of solicitors. Ms Winters is a former 
employee. She commenced proceedings against Mr Fogarty alleging discriminatory conduct. 
The matter was referred to mediation before a Registrar of the Federal Court of Australia. 
Both parties were legally represented. A deed of release and settlement was concluded. Ms 
Winters sought to declare the deed void, alleging disability discrimination by the mediator, 
Mr Fogarty and the lawyers. The respondents sought to strike out her statement of claim. 
A mediator has when mediating the same protection and immunity as a judge in performing 
the functions of a judge: s 53C, Federal Court of Australia Act 1976 (Cth) (the Act).

Judgment
Among other orders, Justice Bromberg struck out Ms Winters’ claims of accessorial liability 
because no reasonable cause of action was disclosed (at [136]). 
There was nothing in the Disability Discrimination Act 1992 (Cth) (DDA) which expressly 
conveyed Parliament’s intention to override judicial immunity (at [114]). However, the 
immunity conferred upon mediators under s 53C was not a fundamental common law right 
that could give rise to an interpretative presumption based on the principle of legality. Thus 
a mediator’s conduct could constitute a contravention of the disability legislation (at [115]-
[117]).
Nevertheless, the protection and immunity conferred upon mediators by s 53C of the Act 
when meditating – like the immunity extended to judges - precluded curial examination for 
the purpose of determining whether their conduct constituted a civil wrong; it was not a 
justiciable issue (at [118]-[119], [133]). 
The rationale for immunity – which included freeing judges from the burden of resisting 
allegations from disaffected litigants and to ensure the finality of litigation – would be 
undermined (at [127], [129]). The need for mediators to perform their functions without 
fear or favour was a policy justification for conferring immunity upon them (at [135]). This 
outweighed the principle of confining immunities which derogated from an individual’s 
legal obligations to others on a footing of full equality before the law (at [137]). Because 
there could be no finding of a principal contravention, accessorial liability could not be 
established.

Implications
This judgment is of interest for considering the scope and policy rationale of the common 
law judicial immunity on which s 53C of the Act is based. The Federal Court considered 
it appropriate to determine a point of law concerning a mediator’s immunity at an 
interlocutory stage. In addition, Justice Bromberg noted it was unlikely that s 53B precluded 
evidence being adduced of anything occurring at or in connection with a mediation (at 
[141]). The Court also examined whether conduct rendered unlawful by s 24 of the DDA 
included conduct to which judicial immunity attached. 
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Australian Securities and Investments Commission v Whitebox 
Trading Pty Ltd; In the Matter of Whitebox Trading Pty Ltd (No 
3) [2017] FCA 429, (27 April 2017)

Penalty privilege not infringed - party required to notify 
evidentiary objections before hearing
Among other allegations, the Australian Securities and Investments Commission (ASIC) 
claimed that Mr Boshoff and Whitebox Trading Pty Ltd (the defendants) contravened 
certain provisions of the Corporations Act 2001 (Cth) by causing the creation of a false 
or misleading appearance in relation to a listed security price. ASIC sought pecuniary 
penalties against both defendants. 
The defendants opposed an order or direction requiring them to notify ASIC of their 
objections to ASIC’s evidence on the basis that the penalty privilege which Mr Boshoff 
was entitled would be destroyed or impaired. At issue was whether there was a likelihood 
or a non-fanciful risk that, either directly or derivatively, compliance might assist ASIC to 
establish any part of its case which could result in a penalty being imposed: MacDonald 
v Australian Securities and Investments Commission (2007) 73 NSWLR 612 at [10] per 
Spigelman CJ. 

Judgment
Justice Foster required the defendants to notify their objections to ASIC’s evidence before 
the liability hearing (at [55]). Although only Mr Boshoff as a natural person could claim 
penalty privilege (at [58]), providing objections would not impinge upon his entitlement 
to do so (at [53]-[54]). The defendants were only identifying aspects of ASIC’s evidence 
that they contended should be ruled inadmissible. This said nothing about any inculpating 
evidence which the defendants might wish to adduce or provide a chain of inquiry that 
might lead to ASIC discovering new evidence. True, notifying objections would alert ASIC 
to any admissibility problems and allow it to shore up its case. However, it was unlikely 
that ASIC would be permitted to lead evidence of a character different from that which 
it had already brought forward. There was no real prospect of an order or direction 
infringing the privilege.

Implications
This judgment provides (at [19]-[31]) a useful review of Australian Competition and 
Consumer Commission v FFE Building Services Ltd [2003] FCAFC 132, which is the 
leading authority on the nature and scope of penalty privilege. Foster J followed 
Australian Securities and Investments Commission v Vines (2003) 176 FLR 106 which was 
not considered to be wrong, flawed or distinguishable (at [51]-[52]). Thus an order or 
direction requiring a defendant to notify his or her objections to the plaintiff’s evidence 
before a hearing in a case in which a pecuniary penalty was sought will not generally 
infringe the defendants’ penalty privilege where available.  

Port Ballidu Pty Ltd v Mullins Lawyers [2017] QSC 91  
(26 May 2017)
Advocate’s immunity – out of court work 
Port Ballidu Pty Ltd commenced proceedings alleging that the defendants were knowingly 
concerned in a fraud perpetrated on it by its director and were thus liable for the loss 
suffered. 
Port Ballidu Pty Ltd also commenced proceedings against a law firm which had previously 
represented it alleging that the firm negligently failed to advise it about a potential case 
against those defendants. The firm sought to strike out these proceeding on the basis that it 
was protected by advocate’s immunity so that the claim could not succeed. 
At common law, an advocate cannot be sued by his or her client for negligence in the 
conduct of a case, or in work out of court which is intimately connected with the conduct 
of a case in court: Attwells & Anor v Jackson Lalic Lawyers Pty Ltd [2016] HCA 16. Provided 
the conduct complained of was intimately connected with the conduct of a case in court, 
then it did not matter whether the conduct was that of a barrister or a solicitor. The rule 
also applied to cases of omission to act as well as negligent acts.

Judgment 
Justice Dalton considered that there was no intimate or functional connection between the 
negligence alleged by the plaintiff in the present proceedings and the conduct of the earlier 
litigation in court (at [21]). The negligence determined who were the parties to the action, 
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and thus in a significant way the shape of the case which was determined by the court. But 
it did not determine the way the case made in the previous action was conducted in court. 
It was anterior and separate to that.
The application to strike out the proceedings was accordingly dismissed (at [25]-[27]). 
The firm’s submissions mistook the policy behind the rule for the rule itself. Furthermore, 
the immunity rule was a defence which could legitimately be advanced by an advocate in 
certain circumstances. The present question was whether advocate’s immunity was such 
a clear and complete defence to the claim pleaded by Port Ballidu that it should not have 
its proceeding tried. The position taken by a defendant in its defence had no place when 
assessing whether the defence of advocate’s immunity was available.

Implications
Although it is well-accepted that barristers and solicitors enjoy immunity for advocacy 
work done in court, at issue is how far that immunity extends to out-of-court work. This 
judgment is noteworthy for considering circumstances in which the defence was held to 
be unavailable. The test for advocate’s immunity is not whether in any particular case the 
litigation would call into question the correctness of an extant judicial determination (at 
[12]). The Queensland Supreme Court observed that the rule had firmer policy foundations 
following recent High Court consideration, including preventing collateral attack on judicial 
decisions, ensuring the finality of litigation and preserving a court’s role in declaring 
lawfulness (at [10]). 

Salt v State of Victoria [2017] VSC 6 (23 January 2017) 

Crown immunity in tort – proper construction of ss 23, 25, 
Crown Proceedings Act 1958 (Vic)
Ms Salt alleged negligence and claimed damages for injury allegedly sustained in the 
course of her employment with the State of Victoria as defendant. The defendant sought 
an order that the plaintiff had to amend her statement of claim to comply with s 23 of the 
Crown Proceedings Act 1958 (Vic) (the Act), under which the Crown is vicariously liable for 
the torts of any servant, agent or independent contractor. The plaintiff submitted that she 
need not do so because s 25 of the Act removes the immunity of the Crown for personal 
(as opposed to vicarious) liability for torts.

Judgment
An analysis of the text of ss 23 and 25 of the Act, when considered in the context of the 
legislative history and extrinsic materials, led Justice Keogh to conclude that it was s 23 
which removed the immunity of the Crown for torts, but only for vicarious and not personal 
liability, whereas s 25 removed the historical immunities of the Crown in proceedings (at 
[27]). 
It was unlikely that Parliament intended that s 23(1) (b) of the Act had no work to do (at 
[26]). That section was directed to the substantive liability of the Crown for torts (at [24]). 
Section 23(1) (b) removed Crown immunity for the negligence of its servants, agents and 
independent contractors. The immunity of the Crown from personal liability in tort was not 
removed by s 23. Section 25 followed s 23 and dealt with a different subject matter, being 
the rights of parties in any proceeding. The purpose of s 25 was to deal with the historical 
immunity of the Crown in a proceeding. 
Furthermore, the Victorian Supreme Court considered itself bound by Hall v Whatmore 
[1961] VR 225 (Hall) to conclude that the common law immunity of the Crown for torts 
was unaffected by s 25 of the Act. The Crown’s immunity for torts was removed to the 
extent provided in s 23(1)(b) of the Act by establishing its vicarious liability for breaches by 
servants, agents or subcontractors, and the Act did not remove the immunity of the Crown 
from personal liability (at [32]). 
The task of construing ss 23 and 25 of the Act was not assisted by considering the 
construction given in a series of recent cases by the High Court of Australia to s 64 of the 
Judiciary Act 1903 (Cth) or by identifying instances of injustice to citizens resulting from a 
limited rather than full removal of the Crown’s immunity for torts (at [38], [40]).

Implications 
The Victorian Supreme Court clarified the proper interpretation of ss 23 and 25 of the 
Crown Proceedings Act 1958 (Vic) and their interaction. The historical context strongly 
supported its preferred construction (at [23]). The Court also concluded that there was 
no conflict within the case law and Victorian authorities, commencing with Hall, were 
consistent (at [9]).
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RECENT EVENTS
Migration Law Committee
2017 Immigration Law Conference:
The Annual Immigration Law Conference was held in 
Sydney at the Four Seasons in February. The Conference 
was successful, with high quality speakers and content. 
This showed the importance of the committee and the 
sector. 

2017 Winner – John Gibson AM Award

This Award is conducted annually by the Law Council’s 
Migration Law Committee. The Award recognises 
excellence by young lawyers in the field of migration law 
in Australia or internationally. In recent years the event has been generously supported by 
LEAP Migration Manager.

A refugee from El Salvador, Ms Adriana Mercado won the 2017 LEAP Migration Manager 
John Gibson AM Young Australian Migration Lawyer of the Year. Ms Mercado has had 
experience in a wide range of immigration matters since admission as a Solicitor to the 
New South Wales Supreme Court in 2013, and subsequent registration as a Migration 
Agent in 2014.

At Playfair, Ms Mercado specialises in offshore protection matters, providing Protection 
Claims Assistance. She regularly travels to Manus Island, Papua New Guinea to act in the 
capacity of Team leader and Claims Assistance Provider at the Regional Processing Centre.

Also during the Conference a wonderful Key Note 
speech was delivered by the Hon Justice John 
Griffiths;

25 February 2017 - Justice Griffiths: Key Note Speech: 
“Developments in Judicial Review”, Delivered to the 
Immigration Law Conference 2017, Four Seasons 
Hotel, Sydney.

Some of the key topics covered were;
• The doctrine of jurisdictional error
• Unreasonableness and proportionality
• Judicial review and adverse credibility findings
• Procedural fairness and litigants in person

To whet your appetite the introductory paragraphs to the paper are reproduced below:
“Migration matters form an important part of the Federal Court’s work, in both its original 
and appellate jurisdictions.  The number of migration cases arising in the Court’s original 
jurisdiction (usually under the Judiciary Act 1903 (Cth)), almost trebled in the calendar 
year 2016 compared with 2013-2014 (114 as opposed to 40).  Currently, the Court’s 
original jurisdiction is being used in many cases to challenge visa cancellation decisions 
on character grounds under s 501 of the Migration Act 1958 (Cth) (the Act) (60 per cent 
of the Court’s original jurisdiction migration matters in 2016 involved such challenges).  
This area is particularly sensitive.  History reveals that such cases can be controversial in 
highlighting the tension which can exist between executive decision-making and the role 
of the Courts in reviewing the legality of such decision-making.  
The High Court will shortly determine two matters which raised the question of whether 
it is beyond the power of the Parliament to authorise a decision under s 501(3) of the Act 
to cancel a person’s visa in reliance on information which is protected from disclosure to 
both the visa holder and a Court under s 503A (see Graham v Minister for Immigration 
and Border Protection and Te Pui v Minister for Immigration and Border Protection: case 
numbers M97/2016 and P58/2016 respectively).  The plaintiffs argued that this statutory 
scheme contravenes Ch III of the Constitution by intruding upon the institutional integrity 
of the Courts and their ability to engage in fact-finding.  
Migration cases also continue to figure prominently in the Federal Court’s appellate 
jurisdiction.  In 2016 there were some 750 appellate proceedings commenced in the Court 
in relation to decisions under the Act.  That constitutes approximately 60 per cent of all 
appellate proceedings commenced in the Court in that period.  Most of the cases (697 in 
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2016) are heard and determined by a single judge exercising appellate jurisdiction.  
The Court aims to dispose of migration appeals and related applications within three 
months from their commencement.  The objective is to avoid delay providing an incentive 
to commence appellate proceedings.  The Court has an internal arrangement which 
involves particular judges reviewing all migration appeals in each Registry with a view to 
recommending to the Chief Justice whether the appeals should be heard by a Full Court 
constituted by one, three or five judges.  In 2016, 6 per cent of appellate filings were heard 
by a Full Bench (including appeals from single judges of the Federal Court).  
Migration related appeals are ordinarily listed for hearing in the four scheduled Full Court 
sitting periods.  This should provide greater certainty and consistency for litigants and 
has resulted in a significant number of cases being heard and determined within the same 
sitting period.  
The Court also seeks to monitor appeals which raise similar issues or where there is a 
history of previous litigation.  It relies upon the Minister’s legal representatives to also 
keep it informed of these matters, as well as whether any relevant issues are pending in 
the High Court.  
Many of the matters which come to the Court in its appellate jurisdiction involve appeals 
from decisions of the Federal Circuit Court (in 2016 98 per cent of migration appellate 
matters originated from that Court) relating to judicial review of migration decision-
making.  This invariably focuses attention on the doctrine of jurisdictional error which 
lies at the heart of judicial review.  It is appropriate to say something more about that 
doctrine”.  
A link to Justice Griffiths’ excellent paper can be found at: www.lawcouncil.asn.au/federal-
litigation-dispute-resolution/our-committees/migration-law-committee

Industrial Law Committee
In March 2017, the Industrial Law Committee prepared a letter from the Law Council to the 
Minister for Employment, Senator the Hon Michaelia Cash, requesting that consideration 
be given to amending the Fair Work Act 2009 (Cth) (FW Act) in respect of the following 
matters:

•  that s 596 be amended to remove the requirement for parties to seek leave of the Fair 
Work Commission (the Commission) in order to be represented;

•  that certain amendments to Part 3.1 (Adverse Action) be introduced to improve clarity 
and consistency and limit the potential for unmeritorious claims; and

•  that s 181 of the FW Act be amended to clarify when casual employees are eligible to 
vote on the approval of an enterprise agreement.

The Law Council supports proposed changes to the FW Act that would provide the 
Commission with discretion to approve enterprise agreements where minor technical 
errors have been made.
Section 596 - Right of appearance
The Law Council submitted that section 596 of the FW Act should be amended to ensure 
that a party is entitled to legal representation in matters before the Fair Work Commission.
The Commission has the power to make orders that can have a significant impact on an 
individual or a business, yet currently that party has no right to be legally represented.
However currently, pursuant to s 596 of the FW Act, a party to a proceeding before the 
Commission must make an application for permission to be granted before they can be 
represented by lawyer.
The LCA noted that there is no reason why the general principle applicable to all citizens 
and parties in legal proceedings that they are entitled to legal representation as of right 
should not apply in the Commission. This is particularly the case given the significant 
powers held by the Commission over right of entry, approval of enterprise agreements, 
powers to stop industrial action, entitlement to redundancy pay and unfair dismissal.
The Explanatory Memorandum states that ‘persons dealing with the FWC would generally 
represent themselves’,1 an assumption which presumably underpins the default position 
pursuant to s 596.
However, this is not the case in practice. Matters before the Fair Work Commission are 
invariably adversarial involving oral evidence and submissions and often complex legal 
questions. Parties, unsurprisingly, do not generally represent themselves.
As such, there is no justification to require a party to obtain permission to be legally 
represented.

1  Explanatory Memorandum, Fair Work Bill 2008 (Cth) 349 [2291].
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Section 596 provides criteria that must be considered, however, there is no standard 
procedure that applies in relation to how applications to be legally represented are dealt 
with. Consequently, members take different approaches to the criteria which results in 
inconsistencies in outcomes and lack of certainty for parties about whether their lawyer 
will be able to appear. This tends to undermine the confidence parties have in the Fair 
Work Commission.
There are two further important problems with s 596 advanced by the LCA:

•  while it is common for parties to be given permission to be legally represented, that is 
only after time and money has been spent on the preparation of material in support 
of an application (sometimes considerable time and money where applications are 
contested), and additional time has been spent by the relevant Commission Member in 
making a ruling (which is often then reflected in a written decision); and

•  the section gives rise to unfairness - it is only external lawyers who must obtain per-
mission, while permission is not required for lawyers who work in-house for a corpora-
tion, trade union or employer association.

The net result is that a business responding to a union application that may significantly 
affect its operations must prepare for hearing not knowing if its lawyers will be able to 
appear, even where the union will be represented by its own in-house lawyers. 
Similarly, an employee bringing an unfair dismissal application may feel a need to engage 
a lawyer but must do so not knowing if that lawyer will ultimately be able to appear at 
hearing.
Even where the lawyer is granted permission to appear, the client has been put to the cost 
of making the application for the lawyer to appear.
The LCA contended that the requirement for a party to obtain permission to be legally 
represented appears to be premised on two incorrect assumptions. The first (outlined 
above) is that Fair Work Commission proceedings involve matters where parties generally 
represent themselves.
Second, it assumes that lawyers do not assist the timely and efficient administration of 
justice. As, Sir Anthony Mason AC, KBE, the then Chief Justice of the High Court of 
Australia, observed in his State of the Judicature address in 1993:
[T]he exclusion of lawyers neither enhances nor accelerates the course of justice. If 
my long experience of reading transcripts of proceedings in the Industrial Relations 
Commission and its predecessor…has any lesson to offer, it is the presentation of cases 
by non-lawyers [which] does not lead to clarity and speedy hearings; on the contrary, it is 
more likely to lead to confusion and to long, drawn out proceedings due to the failure of 
non-lawyers to identify the true issues clearly.2

Part 3-1- Adverse action
Part 3-1 of the FW Act provides remedies for those who have been subject to ‘adverse 
action’ taken against them because they have exercised, or propose to exercise, or 
have proposed to exercise, a ‘workplace right’. The Law Council suggests below, several 
amendments to the FW Act to provide greater clarity and consistency in relation to the 
operation of this Part.
Definition of ‘complaint’
The meaning of ‘workplace right’ is set out in s 341 of the FW Act. In part it states:-
(1) A person has a workplace right if the person:

(c) is able to make a complaint or inquiry:-
(ii)  if the person is an employee - in relation to his or her 

employment.
In the absence of a definition of a ‘complaint … in relation to his or her employment’ these 
words have been given their plain and ordinary and broad meaning.3 So understood, the 
words used are broader than necessary to achieve the policy objective, which is to protect 
an employee from disadvantage if the employee raises an issue about his or her terms or 
conditions of employment. It creates a potential claim by any employee who believes that 
they made a ‘complaint’ during their employment.
The Law Council has proposed that s 341(i)(c)(ii) be varied to limit it to ‘a complaint or 
inquiry about the terms and conditions of his or her employment’, to make it clear that 
generalised complaints about employment do not fall within the definition of a ‘workplace 
right’.

2   Sir Anthony Mason AC, KBE, ‘The State of the Judicature’ (speech delivered at the 28th Australian Legal 
Convention, Hobart, 30 September 1993). Text of the address was published in Sir Anthony Mason AC, KBE, 
‘The State of the Judicature’ (1994) 68 Australian Law Journal 125, 127.

3  See eg, Murrihy v Betezy.com.au Pty Ltd [2013] FCA 908, [141] (Jessup J).
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It is also more consistent with s 341(i) (c) (i) which deals with complaints or inquiries to 
persons or bodies having the capacity order or workplace law to seek compliance with a 
law or instrument.
Minimum period of employment before a claim for remedy for dismissal
At present, the FW Act confers an employee with a ‘workplace right’ if the employee 
makes or is able to make a complaint or inquiry relating to his or her employment (see 
s 341(1) (c) (ii) of the FW Act). Such an employee includes an employee with less than six 
months’ service with the employer (or 12 months’ service with a small business employer).
Accordingly, an employee with a small period of service with the employer has the 
right to seek relief in respect of adverse action (including in respect of dismissal from 
employment). However, the same employee does not have a right to seek relief in respect 
of unfair dismissal (see s 383 of the FW Act).
It might be queried whether the availability of relief for adverse action but not for unfair 
dismissal is deliberate and whether the availability of relief for adverse action is a means 
by which employees may circumvent the restrictions on relief for unfair dismissal by 
attempting to characterise the dismissal as adverse action. (Members of the Law Council’s 
Industrial Law Committee are aware of anecdotal evidence of such attempts.)
On the assumption that the inconsistency was unintentional, one option to remove the 
inconsistency is to introduce a provision requiring a minimum period of employment 
(similar to s 383 of the FW Act) before an employee can rely on the making of a complaint 
or inquiry relating to employment as a workplace right.
Need to properly identify a basis to bring a claim under Part 3-1
In the experience of members of the Committee there are still many general protections 
applications to the Commission that are, in substance, really claims alleging unfair 
dismissal and thus engaging questions of valid reason, procedural fairness and the like 
rather than the reasons for action which is allegedly adverse.
In such matters, respondents can be put to considerable time and expense in attempting 
to discern the workplace right relied upon under Division 3 of Part 3-1 of the FW Act; or 
whatever other protection might be relied upon. Typically, the application will tick some 
or all of the boxes in the prescribed form, but the facts alleged will not relate to the 
nominated provisions.
In relation to general protections applications alleging a contravention involving dismissal, 
it is recognised that the Commission rarely issues advice under s 368(3) of the FW Act that 
either arbitration or a general protections court application would not have a reasonable 
prospect of success, due to the fact that the Commission at that stage has not had the 
opportunity to hear the evidence in the matter, particularly recognising the reverse onus of 
proof that applies.
However, the LCA submitted that the mandatory certificate that the Commission must 
issue under s 368(3) (a) could provide an opportunity for the Commission to assist parties 
to identify and understand the substantive issues in dispute, and to ensure that they fit 
within the parameters of the general protections provisions of the FW Act before parties 
are put to the expense of dealing with the matter at the next stage (court or arbitration).
It is suggested, therefore, that consideration should be given to an amendment to s 368 
(and, preferably, to s 375 in respect of non-dismissal disputes) to require the Commission 
to include an identified workplace right or other provision of Part 3-1 that is relied upon 
by the Applicant, and which the Commission considers could properly be relied upon to 
found the application, in the Commission’s certificate.
If no workplace right or other provision is capable of being identified by the Commission 
as the foundation for the application, then no certificate should be issued until such time 
as a workplace right or other provision upon which the application can rely has been 
identified.
The Commission need not itself determine whether the workplace right in fact existed, or 
whether another protection provision (such as temporary absence or discrimination under 
s 351) has been breached, but merely record why that has been asserted as the foundation 
for the application.
It is submitted that this is one small step which could at least assist in focusing applicants, 
particularly self-represented litigants, on the scope and requirements of the general 
protections provisions of the FW Act before putting respondents to the cost of attempting 
to meet an application that may require a defence more by guesswork than anything else.
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Who is eligible to vote on an enterprise agreement?
At present, the FW Act regulates the making of an enterprise agreement by requiring that 
a majority of employees covered by the proposed enterprise agreement cast a valid vote to 
approve the proposed enterprise agreement (see s 182 of the FW Act). From time to time, 
disputes exist between bargaining representatives over:

(a) the employees eligible to vote (including casual employees); and
(b)  the means of conducting the vote, with the disputes only agitated during the 

approval process (and not at an earlier point in time) and with the parties not 
having an opportunity to address the disputes at the time of voting.

A specific alteration dealing with casual employees is addressed below. A broader 
option would be to permit the resolution of such disputes at an early stage (and not 
at the approval stage) by inserting a provision in the FW Act that enables the Fair 
Work Commission to specify, by order, the employees eligible to vote or the means of 
conducting the vote.
Section 181(1) – casual employees
Section 181(1) of the FW Act states as follows (emphasis added):

(1) An employer that will be covered by a proposed enterprise agreement may request 
the employees employed at the time who will be covered by the agreement to 
approve the agreement by voting for it.

The application of this provision is normally not an issue in the enterprise agreement 
making process, because ongoing/permanent, fixed term, full time and part time 
employees are either employed at the time or are not. An issue arises, however, in respect 
of casual employees who are only employed at, and for, the time they perform work and 
therefore may not be ‘employed at the time’ of the approval process.
This provision was considered in detail in Swinburne University of Technology, Academic 
& General Staff Enterprise Agreement 20144 by a Full Bench of the Fair Work Commission 
and then by a Full Court of the Federal Court in National Tertiary Education Industry 
Union v Swinburne University of Technology (the Swinburne Decision).5

At first instance, the Full Bench of the Commission found that the provisions ‘require a 
practical approach to the determination of employees employed at the time’6 and that 
this approach should be based on the nature of employment, patterns of employment in 
the institution and the industry as a whole and the timing of the ballot.7  The Full Bench 
found that the relevant test for the purposes of s 181(1) is ‘whether the person is employed, 
or usually employed’8 having regard to, among other things, the nature of employment 
and patterns of employment in the industry. This was an apt and practical approach for a 
sector such as tertiary education, heavily dependent upon sessional employment.
The Full Bench’s decision was overturned by the Full Court of the Federal Court in the 
Swinburne Decision. Justice Jessup issued the leading judgment with which Justice White 
agreed. In that judgment, Jessup J examined the words of the section and found, quite 
simply, that employed at the time was to mean those who were employed at that time 
of the vote, including the access period as the outer limit. This is a particularly narrow 
interpretation and does cause some practical difficulties for employers with a casualised 
(including sessional or seasonal) workforce. The practical difficulties arise because 
employers need to provide the proposed enterprise agreement, explanatory materials and 
voting information to casual employees at a point in time when they cannot be certain the 
casual employee will actually perform work, and be employed at the time of the ballot, 
or the access period. The problem can be readily seen in examples of employees casually 
engaged at the time the materials are provided, yet who are not engaged (‘employed’, 
given each engagement is a separate contract of employment) when the access period 
and/or vote occurs. In a close voting result, their votes may be challenged and the entire 
voting process fail as a result.
Justice Pagone adopted a much broader approach to interpreting s181 (1) and found 
that employees who are ‘usually employed’, as that term is envisaged by s 15 of the FW 
Act, should be asked to vote in a ballot.9 Those employees do not need to be actually 
performing work at the time, but rather will include those who are regularly drawn from a 
pool and who are ready and available to perform work.10

4  (2014) 246 IR 116.
5  (2015) 251 IR 209.
6   Swinburne University of Technology, Academic & General Staff Enterprise Agreement 2014 (2014) 246 IR 116, 

[31].
7  Ibid.
8  Ibid [32].
9   National Tertiary Education Industry Union v Swinburne University of Technology (2015) 251 IR 209, [32] 

(Pagone J).
10  Ibid [34].
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The LCA has submitted that this is the correct approach to determining how casual 
employees are to be counted for the purpose of determining who can vote to approve an 
enterprise agreement.
While s 170 of the FW Act provides that an employee means a national system employee 
(who is an individual employed, or usually employed) for the purposes of Part 2-4, the 
majority judgment in the Swinburne Decision has narrowed the meaning of employee 
within s 181(1). The LCA therefore proposed that s 181 of the FW Act be amended to 
expressly provide that employees employed at the time within s 181(1) includes casual 
employees who are employed, or usually employed, at the time the request under s181(1) 
is made. It is submitted this would be consistent with Justice Pagone’s more practical 
approach.
Enterprise Agreement Approval
The Law Council is aware the Government has introduced into Parliament the Fair 
Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Bill 2017 which, 
amongst other matters, would enable the FWC to approve enterprise agreements where 
minor technical errors have been made. This arises against a background in which the 
Commission has been required to refuse to approve enterprise agreements that have 
been approved by a majority of employees due to minor technical errors in the Notice 
of Employee Representational Rights. The Law Council supports changes to the FW Act 
that would provide the Commission with discretion to approve enterprise agreements 
where the Commission is satisfied that the technical errors would not have affected the 
bargaining process or the making of the agreement.
Next steps: Senator Cash has acknowledged the LCA’s letter and is giving careful 
consideration to the submissions. 

Commonwealth Compensation & Employment Law Committee
2017 Hot Topics Seminar:
On the 19 May 2017, the Commonwealth Compensation and Employment Law Committee 
from the Federal Litigation & Disputes Resolution Section, held the Hot Topics event in 
Melbourne.

Over 70 people attended the event at the Greek Centre for Contemporary Culture and the 
Chair of the Committee, Barrister Peter Woulfe, stated “Today’s seminar was a fantastic 
success.  Lots of great feedback, and some very happy customers”.
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SAVE THE DATE!
11-13 August
The Future of Australian Legal Education Conference
Host: Australian Academy of Law
Venue: Level 21 of the Federal Court of Australia, Law Courts Building, 184 Phillip Street, 
Queens Square, Sydney

15 August
Constitution Making in Georgia
Host: International Law Section
Venue: Marque Lawyers, Sydney
Email: events@lawcouncil.asn.au 

17 August
Accountability and the Law
Host: The Australian Institute
Venue: Australian Parliament House, Canberra
28 August - 1 September - 55th International Young Lawyers’ Congress
Host: AIJA
Venue: Hilton, Shinjuku, Tokyo

18-21 September
LAWASIA Conference
Host: LAWASIA
Venue: Hotel New Otani, Tokyo
Early registration closes 31 May

8-13 October
IBA Conference
Host: International Bar Association
Venue: International Convention Centre Sydney
Early registration closes 21 July

15 November
World Masters
Host: Australian Law Management Group, Legal Practice Section
Venue: Allens, Level 28 Deutsche Bank Place Corner Hunter and Phillip Streets, Sydney 

21 November 2017
5th International Arbitration Conference - Cocktail Party
Host: The Australian Centre for International Arbitration (ACICA) and the Business Law 
Section, Law Council of Australia
Venue: Duxton Hotel, Perth
Email: carol.osullivan@lawcouncil.asn.au

1 December 2017 
Hot Topics
Host: Federal Litigation Dispute Resolution Section, Law Council of Australia
Venue: TBC, Sydney
Email: events@lawcouncil.asn.au
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Chair
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
F: 02 8272 0599 
E: jemmerig@jonesday.com

Deputy Chair
Mr Peter Woulfe 
Barrister, Blackburn Chambers, 
Canberra 
T: 02 6247 5040 
F: 02 6249 1760 
E: woulfe@blackburnchambers.
com.au

Chair
Mr Ian Bloemendal 
Clayton Utz, Brisbane 
T: 07 3292 7217 
F: 07 3221 9669  
E: ibloemendal@claytonutz.com

Mr Simon Daley PSM 
Australian Government Solicitor, 
Sydney 
T: 02 9581 7490 
F: 02 9581 7732 
E: simon.daley@ags.gov.au

Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au | www.
tglaw.com.au

Mr Robert Johnson
Partner 
Johnson, Winter & Slattery 
SYDNEY NSW 2000 
E:  Robert.johnson@jws.com.au  

Ms Bronwyn Lincoln 
Herbert Smith Freehills, Melbourne 
T: 03 9288 1686 
E: Bronwyn.Lincoln@hsf.com

Mr Erskine Rodan OAM 
Erskine Rodan and Associates, 
Melbourne 
T: 03 9329 8744 
E info@erskinerodan.com.au

Ms Heidi Schweikert
Partner
Schweikert Harris 
Brisbane QLD 4000
E:  Heidi.schweikert@shlaw.com.au

Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net
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Law Council of Australia
19 Torrens Street
Braddon ACT 2612
AUSTRALIA

GPO Box 1989
Canberra ACT 2601
AUSTRALIA

Telephone: +61 2 6246 3722
Fax: +61 2 6248 0639
Email: fedls@lawcouncil.asn.au  
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Practitioners with an interest in 
contributing material to this newsletter 
may contact the editor Mr Ian 
Bloemendal by email at  
ibloemendal@claytonutz.com or by 
phone on 07 3292 7217.

Membership renewal
If you haven’t yet renewed your 
membership of the Federal Litigation 
and Dispute Resolution Section 
would you please do so at your 
earliest convenience by completing 
and returning the membership 
form accessible here.

COMMITTEES WITHIN THE SECTION

Administrative Appeals Tribunal Liaison 
Committee 
Mr Peter Woulfe 
Barrister, Blackburn Chambers, Canberra 
T: 02 6247 5040 
F: 02 6249 1760 
E: woulfe@blackburnchambers.com.au

Administrative Law Committee 
Mr Geoff Kennett SC 
Tenth Floor Chambers, Sydney 
T: 02 61512100 
E: kennett@tenthfloor.org

Alternative Dispute Resolution Committee 
Ms Mary Walker 
9 Wentworth Chambers, Sydney 
T: 02 02 9221 3933 
E: inbox@marywalker.com.au

Class Actions Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Mr Ben Slade 
Maurice Blackburn Pty Ltd, Sydney 
T: 02 8267 0914 
F: 02 9261 3318 
E: bslade@mauriceblackburn.com.au

Constitutional Law Committee 
Mr Bret Walker SC 
5th Floor, St James Hall Chambers, Sydney 
T: 02 8257 2500 
E: maggie.dalton@stjames.net.au

Federal Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Federal Circuit Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Industrial Law Committee 
Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net

Military Justice Committee 
Captain PA Willee RFD QC 
Owen Dixon Chambers, Melbourne 
T: 03 9225 7564 
E: willeeqc@vicbar.com.au

Privileges and Immunities Committee 
Mr Ian Bloemendal 
Clayton Utz, Brisbane 
T: 07 3292 7217  
F: 07 3221 9669  
E: ibloemendal@claytonutz.com

Transnational Litigation Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Ms Bronwyn Lincoln 
Herbert Smith Freehills, Melbourne 
T: 03 9288 1686 
E: Bronwyn.Lincoln@hsf.com

Migration Law Committee – Chair 
David Prince 
Kinslor Prince Lawyers, Principal Solicitor 
Suite 102, Level 1, 155 King Street, Sydney 
T: +61 02 9223 424 
E : david@kplaw.com.au 

Commonwealth Compensation & Employment 
Law Committee – Chair 
Mr Peter Woulfe 
Barrister, Blackburn Chambers, Canberra 
T: 02 6247 5040 
F: 02 6249 1760 
E: woulfe@blackburnchambers.com.au

Section Administrator 
Travis Kotzur 
Law Council of Australia, Canberra 
T: 02 6246 3722 
E: fedls@lawcouncil.asn.au
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